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,1##,1##,1##,1##%DFNJURXQG#$QG#3XUSRVH#RI#3KDVH#,,%DFNJURXQG#$QG#3XUSRVH#RI#3KDVH#,,%DFNJURXQG#$QG#3XUSRVH#RI#3KDVH#,,%DFNJURXQG#$QG#3XUSRVH#RI#3KDVH#,,#
41 7KLV#+2&&,#'RFNHW#LV#D#QDWXUDO#RXWJURZWK#RI#WKH#0RQWDQD#3XEOLF#6HUYLFH

&RPPLVVLRQ*V#+&RPPLVVLRQ,#WKUHH0\HDU#H[SHULPHQW#HVWDEOLVKHG#LQ#WKH#ILUVW#2&&#'RFNHW#+1R1

;;14417<,1##,Q#'RFNHW#1R1#;;14417</#2UGHU#1R1#887;D/##WKH#&RPPLVVLRQ#FKDQJHG#LWV

UHJXODWLRQ#RI#SXEOLF#XWLOLWLHV##SURYLGLQJ#LQWHU/$7$#VHUYLFH1##7KH#&RPPLVVLRQ#DJUHHG#WR#UHYLVLW

WKRVH#FKDQJHV/#EXW#RQO\#DIWHU#D#WKUHH0\HDU#H[SHULPHQW#DOORZHG#IRU#WKH#ILOLQJ#RI#UHOHYDQW#GDWD

E\#WKH#ORFDO0#DQG#LQWHU0H[FKDQJH#FDUULHUV#+/(&V#DQG#,;&V,1

51 %DVHG#RQ#WHVWLPRQ\#DQG#LWV#RZQ#LQWHUHVW#LQ#FDUHIXOO\#DFKLHYLQJ#WKH#0RQWDQD

7HOHFRPPXQLFDWLRQ*V#$FW*V##+07$,#JRDO#WR#HQFRXUDJH#FRPSHWLWLRQ/#WKH#&RPPLVVLRQ#RSWHG#WR

H[SHULPHQW#ZLWK#LWV#UHJXODWRU\#SROLFLHV#RXW#RI#WKH#ILUVW#2&&#'RFNHW1###7KH#H[SHULPHQW#UHOD[HG

VHYHUDO#SROLFLHV#DQG#HTXDOO\#DSSOLHG#WKH#UHPDLQLQJ#SROLFLHV#WR#$7)7#DQG#WKH#2&&V/##WKH

UHJXODWHG#,;&V#LQ#WKH#0RQWDQD#LQWHU/$7$#PDUNHW#+WKH#0,,0,1

61 :KLOH#QRW#UDGLFDO#WKHVH#SROLF\#FKDQJHV#VHQVLEO\#GHYLDWHG#IURP#WUDGLWLRQDO

PHWKRGV#RI#UHJXODWLRQ1##)LUVW/#WKH#WUDGLWLRQ#RI#EDVLQJ#$7)7*V#UDWHV#RQ#DFFRXQWLQJ/#UHYHQXH

UHTXLUHPHQW#FRVWV#ZDV#UHOD[HG1##,Q#WXUQ/#UDWH#RI#UHWXUQ#UHJXODWLRQ#ZDV#QRW#LPSRVHG#RQ#WKH



2&&V1##7KLV#SROLF\#FKDQJH#UHGXFHG#WKH#DGPLQLVWUDWLYH#FRVWV#IRU#WKH#DIIHFWHG#XWLOLWLHV/

LQWHUYHQRUV#DQG#WKH#&RPPLVVLRQ1

71 6HFRQG/#VLQFH#$7)7#KDV#QRW#SURGXFHG#DQ#LQFUHPHQWDO#FRVW#RI#VHUYLFH#VWXG\

VLQFH#GLYHVWLWXUH/#WKH#&RPPLVVLRQ#DOVR#H[WHQGHG#WKLV#SROLF\#RI#UHOD[HG#UHJXODWLRQ#WR#WKH

2&&V>#SULFHV/#KRZHYHU/##DUH#UHTXLUHG#WR#H[FHHG#LQFUHPHQWDO#FRVWV1

81 7KLUG/#WKH#&RPPLVVLRQ#UHWDLQHG#WKH#PD[LPXP#DOORZDEOH#UDWH#DQG#FDUULHU

DFFHVV#FKDUJH#+0$5#DQG#&$&,#IORZ#WKURXJK#SULFLQJ#SROLFLHV#WKDW#$7)7#LQLWLDOO\#SURSRVHG#LQ

'RFNHW#1R1#;914519:1##7KH#&RPPLVVLRQ#DOVR#DSSOLHG#WKHVH#SROLFLHV#WR#WKH#2&&V#RXW#RI#WKH

ILUVW#2&&#'RFNHW1

91 )RXUWK/#WKH#2&&V#DQG#$7)7#ZHUH#HTXDOO\#UHTXLUHG#WR#ILOH#WDULIIV#DQG#SULFH#OLVWV

ZLWK#WKH#&RPPLVVLRQ1##7KLV#UHTXLUHPHQW#KDG#QXPHURXV#DVSHFWV#LQFOXGLQJ#WKH#QRWLFH

UHTXLUHPHQW#IRU#SULFH#FKDQJHV/#DQG#WKH#VHSDUDWLRQ#RI#WKH#SULFH#DQG#UDWH#VHFWLRQV#RI#WKH

WDULIIV1

:1 )LQDOO\/#DQG#WR#VHW#WKH#VWDJH#WR#UHYLHZ#WKH#H[SHULPHQW*V#VXFFHVV/#WKH

&RPPLVVLRQ#LQLWLDWHG#D#SURFHHGLQJ#WR#FROOHFW#UHOHYDQW#PDUNHW#GDWD1##'RFNHW#1R1#<5144199

ZDV#HVWDEOLVKHG#IRU#WKH#VROH#SXUSRVH#RI#GHYHORSLQJ#GDWD#UHSRUWLQJ#UHTXLUHPHQWV1##7KH#/(&V/

WKH#2&&V#DQG#VHYHUDO#&RPPLVVLRQ#VWDII#PHPEHUV#PHW#WR#GLVFXVV#UHOHYDQW#GDWD1##7KH#ILQDO

UHSRUWLQJ#UHTXLUHPHQWV#LQFOXGHG#PLQXWHV#RI#XVH/#SUHVXEVFULSWLRQ#DQG#SULFH#FKDQJH#GDWD#+VHH

'RFNHW#1R1#<5144199/#2UGHU#1R1#8997E/#SDJH#7#DQG#8,1##7KH#H[SHULPHQW#FRQFOXGHG#LQ#4<<7

DIWHU#WKH#UHOHYDQW#GDWD#KDG#EHHQ#FROOHFWHG1

;1 2Q#0DUFK#</#4<<7/#WKH#&RPPLVVLRQ#LQLWLDWHG#WKLV#'RFNHW#WR#LQYHVWLJDWH#WKH

UHJXODWRU\#VWDWXV#RI#2&&V1##,VVXHV#LQ#WKLV#'RFNHW#ZHUH#ELIXUFDWHG#+3KDVH#,#DQG#,,,#PXFK#DV#WKH

ILQDO#RUGHU#LQ#WKH#SUHGHFHVVRU#2&&#'RFNHW#1R1#;;14417<#ZDV#VWUXFWXUHG1##7KH#SXUSRVH#RI

3KDVH#,#ZDV#WR#LGHQWLI\#ILUPV#WKDW#RXJKW#WR#EH#UHJXODWHG1##2Q#0D\#58/#4<<7/#WKH#&RPPLVVLRQ

LVVXHG#D#%3KDVH#,#)LQDO#2UGHU%#+2UGHU#1R1#8::;E,1##,I#3KDVH#,#UHTXLUHV#DGGLWLRQDO#ILQGLQJV/

WKH\#ZLOO#EH#FRQWDLQHG#LQ#DQRWKHU#RUGHU1
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<1 7KH#SXUSRVH#RI#3KDVH#,,#LV#WR#HVWDEOLVK#SROLFLHV#RQ#WKH#EHVW#OHYHO#RI#HTXDO

UHJXODWLRQ#IRU#$7)7#DQG#WKH#2&&V/#WKH#UHJXODWHG#,;&V1##7KH#EHVW#OHYHO#RI#HTXDO#UHJXODWLRQ

GHSHQGV/#LQ#SDUW/#RQ#WKH#UHVXOWV#RI#WKH#H[SHULPHQW1##7KH#0DUFK#</#4<<7/#1RWLFH#RI

,QYHVWLJDWLRQ#DQG#&RQWHPSODWHG#5XOHPDNLQJ/#DQG#,QWHUYHQWLRQ#'HDGOLQH#OLVWHG#LVVXHV#WKDW

WKLV#SKDVH#RI#WKH#'RFNHW#ZRXOG#QRW#DGGUHVV1##,Q#WKLV#'RFNHW/#WKH#&RPPLVVLRQ#ZLOO#QRW#DGGUHVV

ZKHWKHU#D#GLIIHUHQW#OHYHO#RI#UHJXODWLRQ#RXJKW#WR#DSSO\#WR#WKH#UHJXODWHG#,;&V#+WKH#07$

UHLQWHUSUHWDWLRQ#LVVXH,>#QHLWKHU#ZLOO#WKH#&RPPLVVLRQ#DGGUHVV#4.#LQWUD/$7$#HTXDO#DFFHVV1

431 2Q#$SULO#4</#4<<7/#D#1RWLFH#RI#&RPPLVVLRQ#$FWLRQ#UDLVHG#WZR#DGGLWLRQDO

LVVXHV1##2QH#LVVXH#DVNHG#IRU#WHVWLPRQ\#RQ#WKH#PHULW/#DQG#LPSDFW/#RI#DOORZLQJ#86:&#WR#HQWHU

WKH#0,,01###$#VHFRQG#LVVXH#DVNHG#IRU#WHVWLPRQ\#RQ#KRZ#FXVWRPHU#LQIRUPDWLRQ#IRVWHUV

FRPSHWLWLRQ1##7KLV#VHFRQG#LVVXH#DVNHG#KRZ#FXVWRPHUV/#HVSHFLDOO\#UHVLGHQWLDO/#DUH#PDGH

DZDUH#RI#,;&#RSWLRQV#DQG#KRZ#LQIRUPDWLRQ#WR#WKRVH#FXVWRPHUV#FDQ#EH#LPSURYHG1

,,1##,,1##,,1##,,1##7KH#0RQWDQD#/HJLVODWXUH*V#*RDO7KH#0RQWDQD#/HJLVODWXUH*V#*RDO7KH#0RQWDQD#/HJLVODWXUH*V#*RDO7KH#0RQWDQD#/HJLVODWXUH*V#*RDO
441 ,Q#WKH#ZDNH#RI#GLYHVWLWXUH/#WKH#0RQWDQD#OHJLVODWXUH#HQDFWHG#WKH#07$1##7KH

OHJLVODWXUH*V#RYHUDUFKLQJ#JRDO/#DV#UHIOHFWHG#LQ#WKH#07$/#ZDV#WR#LQFUHDVH#FRPSHWLWLRQ#LQ#DOO

0RQWDQD#WHOHFRPPXQLFDWLRQV#PDUNHWV1##7KLV#JRDO#ZDV#QRW#WR#EH#DFKLHYHG/#KRZHYHU/#E\

VDFULILFLQJ#XQLYHUVDO#VHUYLFH1#

451 ,Q#RUGHU#WR#LQFUHDVH#FRPSHWLWLRQ/#WKH#07$#+' #9<060;34#WKURXJK#' #9<060;57/

0&$,#HVWDEOLVKHG#FULWHULD#IRU#WKH#&RPPLVVLRQ#WR#XVH#LQ#UHJXODWLQJ#HDFK#WHOHFRPPXQLFDWLRQV

PDUNHW1##7KRVH#FULWHULD/#VXFK#DV#WKH#QXPEHU#DQG#VL]H#RI#FRPSHWLWRUV/#WKH#DELOLW\#RI

FRPSHWLWRUV#WR#SURYLGH#IXQFWLRQDOO\#HTXLYDOHQW#VXEVWLWXWHV#HWF1/#VKDSHG#WKH#&RPPLVVLRQ*V

GHFLVLRQV#LQ#WKH#ILUVW#2&&#GRFNHW#+2UGHU#1R#887;D/#)LQGLQJV#RI#)DFW#9<#WKURXJK#43<,1##7KH

&RPPLVVLRQ#LV#HTXDOO\#FRJQL]DQW#RI#WKHVH#FULWHULD#LQ#WKLV#'RFNHW1

,,,1#,,,1#,,,1#,,,1#7KH#0RQWDQD#,QWHU/$7$#0DUNHW7KH#0RQWDQD#,QWHU/$7$#0DUNHW7KH#0RQWDQD#,QWHU/$7$#0DUNHW7KH#0RQWDQD#,QWHU/$7$#0DUNHW
461 8SRQ#GLYHVWLWXUH#WZR#SK\VLFDOO\#VHSDUDWH#WHOHFRPPXQLFDWLRQV#PDUNHWV

HPHUJHG#LQ#0RQWDQD1##'LYHVWLWXUH#GLYLGHG#WKH#VWDWH#LQWR#WZR#/$7$V#+/RFDO#$FFHVV#DQG
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7UDQVSRUW#$UHDV,1##$7)7#ZDV#REOLJDWHG#WR#FDUU\#WUDIILF#RYHU#WKH#/$7$#ERXQGDU\/#LQ#ZKDW#LV

FDOOHG#WKH#LQWHU/$7$#PDUNHW1##,Q#FRQWUDVW/#86:&#ZDV#REOLJDWHG#WR#VHUYH#FXVWRPHUV#ZLWKLQ

HDFK#/$7$/#WKH#VR0FDOOHG#LQWUD/$7$#PDUNHW1##,;&V#VXFK#DV#0&,#DQG#$7)7#FRXOG#FRPSHWH#LQ

ERWK#PDUNHWV/#ZKHUHDV#86:&#ZDV#SURKLELWHG#IURP#HQWHULQJ#WKH#LQWHU/$7$#PDUNHW1##7KLV

'RFNHW#RQO\#DGGUHVVHV#WKH#UHJXODWLRQ#RI#XWLOLWLHV#WKDW#SURYLGH#LQWHU/$7$#VHUYLFH1

471 7KH#LQWHU/$7$#PDUNHW/#RU#0,,0/#KDV#D#QXPEHU#RI#HFRQRPLF#DQG#SK\VLFDO

DWWULEXWHV1##7KHVH#DWWULEXWHV#LQFOXGH#WKH#QXPEHU#DQG#NLQGV#RI#FRPSHWLWRUV/#WKH#VL]H#RI#WKHVH

FRPSHWLWRUV/#WKH#VXE0PDUNHWV#RU#W\SHV#RI#VHUYLFHV#SURYLGHG#ZLWKLQ#WKH#PDUNHW#DQG#WKH

FRPSHWLWRU*V#SULFLQJ#FRQGXFW#ZLWKLQ#WKH#PDUNHW1##$QRWKHU#DWWULEXWH#LV#WKH#DPRXQW#RI#FDSDFLW\

HDFK#FRPSHWLWRU#KDV1##7KH#SDUWLHV*#WHVWLPRQ\#SURYLGHG#HPSLULFDO#GDWD#IRU#WKHVH#DWWULEXWHV1

481 7KH#HPSLULFDO#HYLGHQFH#RQ#WKH#VWUXFWXUH#RI#WKH#0,,0/#DQG#WKH#FRQGXFW#RI

FRPSHWLWRUV#LQ#WKH#0,,0/#UHYHDOV#D#KLJKO\#FRPSHWLWLYH#PDUNHW1##)LUVW/#WKH#QXPEHU#RI#,;&V#KDV

LQFUHDVHG#IURP#HOHYHQ#LQ#4<<3#WR#QHDUO\#ILIW\#LQ#4<<7#+6SULQW#%ULHI/#S1#5#DQG#$7)7#%ULHI/#S1#6,1

#,W#LV#REYLRXV#IURP#WKLV#LQFUHDVH#WKDW#HQWU\#LQWR#WKH#PDUNHW#LV#XQFRQVWUDLQHG1##,I#LQWHU/$7$#,;&V

KDYH#QR#ERWWOHQHFN#IDFLOLWLHV#+0&,#%ULHI/#S1#8,/#LW#IROORZV#WKDW#FXVWRPHUV#DUH#QRW#FRQVWUDLQHG

WR#WDNH#VHUYLFH#IURP#DQ\#SDUWLFXODU#,;&1#

491 6HFRQG/#FXVWRPHUV#FDQ#HDVLO\#VHOHFW#DQ#,;&#IRU#LQWHU/$7$#VHUYLFH1##2YHU#;7

SHUFHQW#RI#DOO#OLQHV#QRZ#KDYH#RQH0SOXV#HTXDO#DFFHVV#+$7)7#%ULHI/#S1#7,1##*LYHQ#WKDW#DURXQG

73/333#FXVWRPHUV#VZLWFK#,;&V#\HDUO\/#LW#LV#DOVR#FOHDU#WKDW#FXVWRPHUV#DUH#DZDUH#RI#WKHLU

FKRLFHV#+0&,#%ULHI/#S1#8,1#

4:1 7KLUG/#QRW#RQO\#FDQ#FXVWRPHUV#FKRRVH#DPRQJ#ILIW\#,;&V/#EXW#WKH\#FDQ#DOVR

FKRRVH#DPRQJ#WKH#P\ULDG#RI#VHUYLFHV#HDFK#,;&#RIIHUV1##0&,#DVVHUWV#WKDW#WKHUH#KDV#EHHQ#DQ

H[SORVLRQ#LQ#WKH#QXPEHU#RI#DYDLODEOH#VHUYLFHV#+%ULHI/#S1#44,1##6SULQW#DQG#$7)7#DORQH#RIIHU

DERXW#WZHQW\0ILYH#QHZ#VHUYLFHV#WRGD\#WKDW#ZHUH#QRW#DYDLODEOH#MXVW#WKUHH#\HDUV#DJR1##$7)7

DGGHG#WKDW#0&,/#6SULQW/#/''6#DQG#:LOWHO#FDQ#RIIHU#FRPSHWLWLYH#VHUYLFHV#+%ULHI/#S1#7,1#

4;1 )RXUWK/#DQRWKHU#PHDVXUH#RI#FRPSHWLWLRQ#LV#WKH#SULFLQJ#EHKDYLRU#RI#,;&V#LQ#WKH

0,,01##,;&#SULFLQJ#FRQGXFW#UHYHDOV#DQ#HIIHFWLYHO\#FRPSHWLWLYH#PDUNHW1##,QFUHDVHG#FRPSHWLWLRQ
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FDXVHG#ORQJ#GLVWDQFH#SULFHV#WR#GHFOLQH#E\#WZR#WKLUGV#LQ#WKH#GHFDGH#VLQFH#GLYHVWLWXUH#+6SULQW

%ULHI/#S1#6,1##%HWZHHQ#4<;;#DQG#4<<7#WKH#DYHUDJH#FDUULHU#DFFHVV#FKDUJH#H[SHQVH#GHFOLQHG

814442PLQXWH#ZKLOH#UDWHV#GHFOLQHG#:14;42PLQXWH1#

4<1 )LIWK/#GHFOLQLQJ#SULFHV#HQFRXUDJH#LQFUHDVHG#FRQVXPSWLRQ/#RWKHU#WKLQJV#EHLQJ

HTXDO1##6LQFH#4<<4/#WKH#PDUNHW#KDV#JURZQ#6418#SHUFHQW#+6SULQW#%ULHI/#S1#6,1#

531 /DVW/#WKH#JULS#WKDW#$7)7#KDG#RQ#WKH#PDUNHW#D#GHFDGH#DJR#KDV#GLVVLSDWHG1#

$7)7*V#:618#SHUFHQW#PDUNHW#VKDUH#LQ#4<<4##VOLSSHG#WR#9415#SHUFHQW#LQ#4<<6#+%ULHI/#S1#7,1#

$QRWKHU#LQGLFDWRU#RI#$7)7*V#GLPLQLVKHG#UROH#LV#LWV#73#SHUFHQW#PDUNHW#VKDUH#RI#FDSDFLW\#+$7)7

%ULHI/#S1#7,>#LW#IROORZV#WKDW#RWKHU#FRPSHWLWRUV#PXVW#KDYH#93#SHUFHQW#RI#WKH#SK\VLFDO#FDSDFLW\#LQ

WKH#0,,01

,91###,91###,91###,91###$#6XPPDU\#RI#WKH#3DUWLHV*#3URSRVDOV$#6XPPDU\#RI#WKH#3DUWLHV*#3URSRVDOV$#6XPPDU\#RI#WKH#3DUWLHV*#3URSRVDOV$#6XPPDU\#RI#WKH#3DUWLHV*#3URSRVDOV#
541 (LJKW#SDUWLHV#ILOHG#WHVWLPRQ\#RU#FRPPHQWV#LQ#3KDVH#,,#RI#WKLV#'RFNHW1##7KLV

VHFWLRQ#EULHIO\#UHYLHZV#WKH#WHVWLPRQ\1#

551 7KH#SDUWLHV*#SURSRVDOV#FDQ#EH#RUJDQL]HG#DURXQG#WKUHH#JHQHUDO#LVVXHV=#4,#WKH

EHVW#OHYHO#RI#,;&#UHJXODWLRQ#LQ#WKH#LQWHU/$7$#PDUNHW>#5,#86:&*V#HQWU\#LQWR#WKH#0,,0/#DQG#6,

WKH#TXDOLW\#RI#FXVWRPHU#LQIRUPDWLRQ1##7KH#ILUVW#RI#WKHVH#JHQHUDO#LVVXHV#FRQWDLQV#D#QXPEHU#RI

VXERUGLQDWH#LVVXHV1

7KH#%HVW#/HYHO#2I#5HJXODWLRQ7KH#%HVW#/HYHO#2I#5HJXODWLRQ7KH#%HVW#/HYHO#2I#5HJXODWLRQ7KH#%HVW#/HYHO#2I#5HJXODWLRQ

56# 7KH#SDUWLHV*#WHVWLPRQ\#RQ#WKH#EHVW#OHYHO#RI#HTXDO#UHJXODWLRQ#UHYHDOHG#WKUHH

GLIIHUHQW#SRVLWLRQV1###$7)7/#0&,/#6SULQW#DQG#RQH#75,#ZLWQHVV#SURSRVHG#D#IRUP#RI#SULFH

GHUHJXODWLRQ1##'HVSLWH#WKH#&RPPLVVLRQ*V#GHFLVLRQ#WR#QRW#UHLQWHUSUHW#WKH#07$*V#HTXDO

UHJXODWLRQ#ODQJXDJH/#/''6#SURSRVHG#GLIIHUHQW#OHYHOV#RI#UHJXODWLRQ#GHSHQGLQJ#RQ#DQ#,;&*V

GRPLQDQFH1##0U1#%XFNDOHZ#IRU#WKH#0RQWDQD#&RQVXPHU#&RXQVHO#+0&&,#DQG##'U1#6KHSKHUG#IRU

75,#JHQHUDOO\#SUHIHU#WKH#H[LVWLQJ#OHYHO#RI#HTXDO#UHJXODWLRQ1##7KH#IROORZLQJ#H[SDQGV#RQ#WKHVH

SURSRVDOV1
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7KH#3ULFH#'HUHJXODWLRQ#*URXS7KH#3ULFH#'HUHJXODWLRQ#*URXS7KH#3ULFH#'HUHJXODWLRQ#*URXS7KH#3ULFH#'HUHJXODWLRQ#*URXS

57# :KLOH#ZH#LQFOXGH#$7)7/#0&,/#6SULQW#DQG#RQH#75,#ZLWQHVV#LQ#WKH#SULFH#GHUHJXODWLRQ

JURXS/#WKHLU#SURSRVDOV#VXEWO\#GLIIHU1##2Q#RQH#KDQG/#$7)7/#0&,#DQG#6SULQW#ZRXOG#GURS#0$5#DQG

&$&#IORZ#WKURXJK/#VR0FDOOHG#SULFH#GHUHJXODWLRQ1##6SULQW#HYHQWXDOO\#GLVIDYRUHG#0$5#UHJXODWLRQ/

DQG#ZRXOG#RQO\#VXSSRUW#&$&#IORZ#WKURXJK#LI#0$5V#FRQWLQXH1#

58# 2QH#RI#75,*V#WZR#ZLWQHVVHV#ZRXOG#UHOD[#0$5#DQG#&$&#UHJXODWLRQ1##$OWKRXJK#WKLV

GRFNHW#LV#DERXW#WKH#EHVW#OHYHO#RI#LQWHU/$7$#UHJXODWLRQ/#0U1#0HOGDKO*V#LQLWLDO#WHVWLPRQ\#ZRXOG

SKDVH#RXW#LQWUD/$7$#0$5V#+75#5<7/#5<8,1##/DWHU/#DQG#LQ#LWV#%ULHI/#75,#VXEPLWWHG#D#SURSRVDO

WKDW/#RQFH#DJDLQ/#H[SHULPHQWV#ZLWK#SULFH#GHUHJXODWLRQ1##75,*V#SURSRVHG#H[SHULPHQW#ZRXOG

VXVSHQG#0$5#DQG#&$&#SULFH#UHJXODWLRQ#LQ#WKH#LQWHU/$7$#PDUNHW1##75,#GRHV#QRW#ILQG#0$5#RU

&$&#IORZ#WKURXJK#SULFH#UHJXODWLRQ#EXUGHQVRPH#+75#647,1##

59# 7KH#SULFH#GHUHJXODWLRQ#JURXS#DOVR#SURSRVHG#FKDQJHV#WR#WKH#WDULII#ILOLQJ

SURFHVV1##$7)7#DQG#0&,#ZDQW#DXWKRULW\#WR#UDLVH#SULFHV#DIWHU#D#VHYHQ0GD\#QRWLFH#DQG#WR#ORZHU

SULFHV#DIWHU#D#RQH0GD\#QRWLFH1##:KHUHDV#6SULQW#SURSRVHG#D#RQH0GD\#QRWLFH#IRU#DQ\#SULFH

FKDQJH/#LW#DUJXHG#D#FXVWRPHU#QRWLFH#UHTXLUHPHQW#VKRXOG#RQO\#DSSO\#WR#SULFH#LQFUHDVHV#WKDW

H[FHHG#43#SHUFHQW1##75,#SURSRVHG#D#VHYHQ0GD\#QRWLFH#IRU#DQ\#SULFH#FKDQJH1##6SULQW#DOVR

SURSRVHG#D#PD[LPXP#ILOLQJ#IHH#RI#'63133#DQG#WKH#RSWLRQ#WR#FKRRVH#KRZ#WR#LQIRUP#FXVWRPHUV

RI#UDWH#LQFUHDVHV/#DQG##WR#FRPELQH#SULFHV/#0$5V/#WHUPV#DQG#FRQGLWLRQV#LQWR#RQH#WDULII1##0&,

DQG#75,#ZDQW#WKH#&RPPLVVLRQ#WR#FRQWLQXH#WDNLQJ#FRPSODLQWV1##$7)7#DQG#0&,#VHHN#DXWKRULW\

WR#PDNH#SURPRWLRQDO#SULFH#FKDQJHV#ZLWKRXW#D#SULFH#OLVW#ILOLQJ1##/DVW/#75,#XUJHG#FRQWLQXHG

UHSRUWLQJ#RI#DFFHVV#PLQXWH#RI#XVH#+$028,#GDWD1#

$Q#8QHTXDO#5HJXODWLRQ#3URSRVDO$Q#8QHTXDO#5HJXODWLRQ#3URSRVDO$Q#8QHTXDO#5HJXODWLRQ#3URSRVDO$Q#8QHTXDO#5HJXODWLRQ#3URSRVDO

5:# 0RVW#SDUWLHV#ZKR#GLVDJUHHG#ZLWK#WKH#HTXDO#UHJXODWLRQ#LQWHUSUHWDWLRQ#RI#WKH

07$#FKRVH#QRW#WR#FRQWHVW#WKH#&RPPLVVLRQ*V#GHFLVLRQ1##/''6/#KRZHYHU/#LJQRUHG#WKDW#GHFLVLRQ

DQG#LQ#WXUQ#SURSRVHG#D#PRUH#ULJRURXV#OHYHO#RI#UHJXODWLRQ#IRU#ILUPV#ZLWK#ODUJH#PDUNHW#VKDUHV1#

7KDW#SURSRVDO#LV#VLPSO\#LUUHOHYDQW#LQ#WKLV#'RFNHW1

7KRVH#)DYRULQJ#0$5#DQG#&$&#3ULFH#5HJXODWLRQ7KRVH#)DYRULQJ#0$5#DQG#&$&#3ULFH#5HJXODWLRQ7KRVH#)DYRULQJ#0$5#DQG#&$&#3ULFH#5HJXODWLRQ7KRVH#)DYRULQJ#0$5#DQG#&$&#3ULFH#5HJXODWLRQ
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5;# :LWQHVVHV#IRU#WZR#SDUWLHV#IDYRU#WKH#FXUUHQW#OHYHO#RI#SULFH#UHJXODWLRQ1##'U1

6KHSKHUG*V#WHVWLPRQ\#IRU#75,#RQ#0$5#SULFH#UHJXODWLRQ#ZDV#XQHTXLYRFDO=#0$5#DQG#&$&#IORZ

WKURXJK#SULFH#UHJXODWLRQ#PXVW#FRQWLQXH#IRU#DW#OHDVW#D#IHZ#PRUH#\HDUV#+75#473,1#

5<# 7KH#0&&*V#0U1#%XFNDOHZ#SURSRVHG#VWDQGDUGV#WR#SKDVH#RXW#WKH#UHJXODWLRQ

LPSRVHG#RQ#WKH#2&&V#DQG#$7)71##7KLV#SKDVHG#GHUHJXODWLRQ#SURSRVDO#DWWHPSWV#WR#SUHYHQW

DQWLFRPSHWLWLYH#DFWLRQV#E\#$7)71##:LWK#0&&*V#VWDQGDUGV/#GHUHJXODWLRQ#ZRXOG#RFFXU#LQ#WKUHH

SKDVHV1##*LYHQ#WKH#H[LVWLQJ#PDUNHW#VKDUHV/#3KDVH#,#UHJXODWLRQ#ZRXOG#DSSO\#HTXDOO\#WR#$7)7

DQG#WKH#2&&V/#DQG#ZRXOG#LQFOXGH#0$5#DQG#&$&#IORZ#WKURXJK#SULFH#UHJXODWLRQ1##:LWK#WKLV

SURSRVDO/#SULFHV#FRXOG#FKDQJH#DIWHU#D#630GD\#QRWLFH/#DQG#SULFH#IORRUV#ZRXOG#EH#VHW#DW#ORQJ0

UXQ#PDUJLQDO#FRVW1##,I#WKH#&RPPLVVLRQ#ZRXOG#RWKHUZLVH#DGRSW#WKH#$7)7#SURSRVDO/#WKHQ#WKH

0&&#DGYLVHV#WKH#&RPPLVVLRQ#WR#UHWDLQ#0$5#DQG#&$&#SULFH#UHJXODWLRQ1##$V#WKH#GRPLQDQW#,;&*V

PDUNHW#VKDUH#GHFOLQHV/#WKH#OHYHO#RI#UHJXODWLRQ#ZRXOG#DOVR#GHFOLQH#ZLWK#WKH#XOWLPDWH

GHUHJXODWLRQ#RI#DOO#,;&V#VHUYLQJ#WKH#0,,01

86:&*V#(QWU\#,QWR#7KH#,QWHU/$7$#0DUNHW86:&*V#(QWU\#,QWR#7KH#,QWHU/$7$#0DUNHW86:&*V#(QWU\#,QWR#7KH#,QWHU/$7$#0DUNHW86:&*V#(QWU\#,QWR#7KH#,QWHU/$7$#0DUNHW

63# $#QXPEHU#RI#SDUWLHV#RSSRVH#86:&*V#HQWU\#LQWR#WKH#0,,01##$7)7#KROGV#WKDW

86:&*V#HQWU\#ZRXOG#KDUP#WKH#0,,01##&RPSHWLWLRQ#LQ#WKH#EDVLF#H[FKDQJH#PDUNHW#LV#QHHGHG

EHIRUH#86:&#HQWHUV#WKH#0,,01##0&,#FLWHG#86:&*V#DQWLFRPSHWLWLYH#($6#+H[WHQGHG#DUHD

VHUYLFH,#SUDFWLFHV#DV#HYLGHQFH#RI#ZKDW#86:&#FRXOG#GR#LI#DOORZHG#HQWU\#LQWR#WKH#0,,01##0&,

QRWHG/#KRZHYHU/#WKDW#WKLV#&RPPLVVLRQ*V#H[LVWLQJ#($6#UXOHV#ZRXOG#OLPLW#VXFK#DQWLFRPSHWLWLYH

EHKDYLRU1##0&,#DGGHG#WKDW#86:&#KDV#QR#LQWHUHVW#LQ#HQWHULQJ#WKH#0,,01##$OWKRXJK#86:&#KDV

H[HPSWLRQV#+($6#DQG#FHOOXODU,#WR#RSHUDWH#LQ#WKH#0,,0/#6SULQW#EHOLHYHV#LW#LV#LQFRQVLVWHQW#ZLWK

SUR0FRPSHWLWLYH#SROLFLHV#WR#OHW#%HOO#RSHUDWLQJ#FRPSDQLHV#LQWR#WKH#0,,01##,Q#DUJXLQJ#WKDW#$7)7

DQG#86:&#DUH#WKH#FKLHI#WKUHDW#WR#VPDOO#,;&V/#'U1#6KHSKHUG#DOVR#RSSRVHG#86:&*V#HQWU\1
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64# 3DUWLHV#WKDW#IDYRU#86:&*V#HQWU\#GR#VR#ZLWK#FRQGLWLRQV1##*LYHQ#WKH#0,,0#LV#QRW

HIIHFWLYHO\#FRPSHWLWLYH/#DQG#JLYHQ#$7)7#GRPLQDWHV#WKH#PDUNHW/#WKH#7HOHFRPPXQLFDWLRQV

5HVHOOHUV#$VVRFLDWLRQ#+75$,#ZRXOG#HVWDEOLVK#VDIHJXDUGV#EHIRUH#DOORZLQJ#86:&#HQWU\1##:KLOH

WHVWLI\LQJ#WKDW#UDWHV#ZRXOG#SUREDEO\#GHFOLQH#DQG#WKH#PDUNHW#ZRXOG#EHFRPH#PRUH#HIILFLHQW

ZLWK#86:&*V#HQWU\/#WKH#0&&#DOVR#KHOG#WKDW#86:&#ZRXOG#QRW#ILQG#LW#XVHIXO#WR#RQO\#EH#DOORZHG

LQWR#WKH#0,,01##0&&#WHVWLILHG#WKDW#D#VHSDUDWH#SURFHHGLQJ#ZRXOG#EH#QHHGHG#WR#DGGUHVV

QXPHURXV#FRQGLWLRQV#RI#HQWU\1##,Q#KROGLQJ#WKDW#WKH#0)-#+0RGLILHG#)LQDO#-XGJHPHQW,#LPSHGHV

FRPSHWLWLRQ/#86:&#LQLWLDOO\#XUJHG#WKH#&RPPLVVLRQ#WR#HIIHFWLYHO\#SUHDSSURYH#LWV#HQWU\/

DVVXPLQJ#WKH#SURKLELWLRQ#ZRXOG#EH#OLIWHG1##/DWHU/#86:&#DGYLVHG#WKH#&RPPLVVLRQ#WR#QRW

SXUVXH#86:&*V#HQWU\#LQWR#WKH#0,,01####

7KH#4XDOLW\#RI#&XVWRPHU#,QIRUPDWLRQ7KH#4XDOLW\#RI#&XVWRPHU#,QIRUPDWLRQ7KH#4XDOLW\#RI#&XVWRPHU#,QIRUPDWLRQ7KH#4XDOLW\#RI#&XVWRPHU#,QIRUPDWLRQ

65# 6HYHUDO#SDUWLHV#WHVWLILHG#RQ#WKH#TXDOLW\#RI#FXVWRPHU#LQIRUPDWLRQ1##)LUVW/#$7)7*V

'U1#0D\R#WHVWLILHG#WKDW#DGHTXDWH#LQIRUPDWLRQ#LV#QHFHVVDU\#IRU#HIIHFWLYHO\#FRPSHWLWLYH

PDUNHWV1##,I#FXVWRPHUV#DUH#XQDZDUH#RI#WKH#,;&#SURYLGLQJ#VHUYLFH/#LW#LV#LPSRVVLEOH#WR#KROG#WKH

,;&#UHVSRQVLEOH#IRU#GHFOLQHV#LQ#TXDOLW\#RI#VHUYLFH#DQG#IRU#DQWLFRPSHWLWLYH#SULFLQJ1##$EVHQW

DGHTXDWH#FXVWRPHU#LQIRUPDWLRQ#WKH#,;&#FDQ#UDLVH#SULFHV#WR#VXSUD0FRPSHWLWLYH#OHYHOV#RU#OHW

WKH#TXDOLW\#RI#VHUYLFH#GHFOLQH#ZLWKRXW#DQ\#ULVN#RI#ORVLQJ#SURILWV1##+RZHYHU/#'U1#0D\R#WHVWLILHG

WKDW#SHUIHFW#LQIRUPDWLRQ#LV#QRW#UHTXLUHG#LQ#RUGHU#WR#KDYH#HIIHFWLYH#FRPSHWLWLRQ1##+H#DGGHG

WKDW#WKHUH#DUH#VHYHUDO#ILUPV#IURP#ZKRP#FXVWRPHUV#FDQ#WDNH#VHUYLFH/#HDFK#RI#ZKLFK#SURYLGHV

LQIRUPDWLRQ#WR#FRQVXPHUV#LQ#D#YDULHW\#RI#ZD\V1##*LYHQ#WKH#DERYH/#'U1#0D\R#FRQFOXGHV#WKDW

FXVWRPHU#LQIRUPDWLRQ#EDUULHUV#GR#QRW#H[LVW#LQ#0RQWDQD#+75#<4,#DQG#WKDW#JRYHUQPHQW#DFWLRQ#LV

QRW#QHHGHG#WR#LPSURYH#WKH#LQIRUPDWLRQ#IORZLQJ#WR#FRQVXPHUV1#

66# 6HFRQG/#0&,*V#0V1#%HQQHWW#WHVWLILHG#WKDW#FXVWRPHUV#JHW#PRUH##LQIRUPDWLRQ

WKDQ#WKH\#ZDQW#RU#QHHG1##6LQFH#FXVWRPHUV#DUH#LQXQGDWHG#ZLWK#LQIRUPDWLRQ#RQ#RSWLRQV/#QR

QHHG#H[LVWV#WR#LQFUHDVH#WKH#OHYHO#RI#LQIRUPDWLRQ1##0&,#WHVWLILHG#WKDW#UHJXODWRU\#IOH[LELOLW\#EHVW

VHUYHV#FRPSHWLWLYH#JRDOV1##7KLUG/#86:&#ZRXOG#OHDYH#WKH#UHVSRQVLELOLW\#RI#SURYLGLQJ

LQIRUPDWLRQ#WR#WKH#,;&V1
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67# :LWQHVVHV#IRU#WZR#RWKHU#SDUWLHV#ZHUH#OHVV#RSWLPLVWLF1##0U1#0HOGDKO#IRU#75,#

WHVWLILHG#WKDW#FXVWRPHUV#GR#QRW#NQRZ#WKDW#IRUW\#ILYH#RI#WKH#ILIW\#,;&V#H[LVW#+75#5<;,1##7KH#0&&

WHVWLILHG#WKDW#FXVWRPHUV#QHHG#WR#NQRZ#ILIW\#,;&V#H[LVW#+75#484,1##'U1#6KHSKHUG#WHVWLILHG#IRU#75,

WKDW#SRVWHG#SULFHV#DUH#HIILFLHQW/#HVSHFLDOO\#LI#RQO\#UHTXLUHG#RI#WKH#GRPLQDQW#ILUP#+75,#'5#36&0

458,>#KH#DGGHG#WKDW#FXVWRPHU#OR\DOW\#DQG#KDELW#IRUPLQJ#EHKDYLRU#DUH#HQWU\#EDUULHUV#+75#456,1

91#91#91#91#&RPPLVVLRQ#'HFLVLRQV&RPPLVVLRQ#'HFLVLRQV&RPPLVVLRQ#'HFLVLRQV&RPPLVVLRQ#'HFLVLRQV
68# 7KH#&RPPLVVLRQ*V#UHJXODWRU\#SROLFLHV#DWWHPSW#WR#DFKLHYH#WKH#0RQWDQD

/HJLVODWXUH*V#RYHUDUFKLQJ#JRDO#RI#HQFRXUDJLQJ#FRPSHWLWLRQ#VXEMHFW#WR#WKH#FRQVWUDLQW#WKDW

EDVLF#VHUYLFH#LV#XQLYHUVDOO\#PDLQWDLQHG#DW#DIIRUGDEOH#UDWHV1

69# 7KH#&RPPLVVLRQ*V#WKUHH0\HDU#H[SHULPHQW#KDV#EHHQ#EHQHILFLDO1##(YHQ#SDUWLHV

WKDW#IDYRU#UHOD[HG#UHJXODWLRQ#DFNQRZOHGJHG#WKH#EHQHILW#RI#WKH#H[SHULPHQW1##,W#LV/#LQ#SDUW/#IRU

WKLV#UHDVRQ#WKDW#WKH#&RPPLVVLRQ#ILQGV#PHULW#LQ#75,*V#SURSRVDO#WR#HQJDJH#LQ#DQRWKHU

H[SHULPHQW#+%ULHI/##SS1#47/48,1##$V#75,#VWDWHV/#LW#ZLOO#EH#LQVWUXFWLYH#WR#VHH#KRZ#DQ

H[SHULPHQWDO#VXVSHQVLRQ#RI#0$5V#DQG#&$&#IORZ#WKURXJK#LPSDFWV#WKH#PDUNHW1##)RU#WKH#SHULRG

-DQXDU\#4/#4<<8/#WKURXJK#'HFHPEHU#64/#4<<:/#WKH#UHJXODWHG#,;&V#ZLOO#EH#VXEMHFW#WR#WKH

OHYHOV#RI#UHJXODWLRQ#DV#RXWOLQHG#EHORZ1##7KH#&RPPLVVLRQ#ZLOO#FRQYHQH#D#SURFHHGLQJ#DW#WKH

HQG#RI#WKH#H[SHULPHQW#WR#HYDOXDWH#WKH#UHVXOWV1##7KH#HYDOXDWLRQ#ZLOO#EH#EURDG#DQG#DOORZ#IRU#DQ\

DQG#DOO#LQWHUHVWHG#SDUWLHV#WR#SDUWLFLSDWH1
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6:# )RU#WKH#GXUDWLRQ#RI#WKH#H[SHULPHQW#WKH#&RPPLVVLRQ#ZLOO#UHOD[#LWV#UHJXODWLRQ#RI

,;&V#LQ#WKH#LQWHU/$7$#PDUNHW1##7KH#IROORZLQJ#VXPPDUL]HV#WKLV#H[SHULPHQW1##)LUVW/#0$5#DQG

&$&#IORZ#WKURXJK#SULFH#UHJXODWLRQ#LV#VXVSHQGHG1##6HFRQG/#SULFH#OLVWV#ZLOO#EH#HIIHFWLYH#XSRQ

VHYHQ0GD\V#QRWLFH/#XQOHVV#FKDOOHQJHG1##7KLUG/#SURPRWLRQV#PXVW#EH#RIIHUHG#RQO\#DV#SDUW#RI#D

WDULII#ILOLQJ1##)RXUWK/#WDULIIV#ZLOO#QRW#FRQWDLQ#VHSDUDWH#UDWH#DQG#SULFH#VHFWLRQV1##3ULFHV#PXVW#EH

PHUJHG#ZLWK#WKH#UHVW#RI#HDFK#UHJXODWHG#FDUULHU*V#WDULII1##)LIWK/#ILOLQJ#IHHV#ZLOO#QRW#FKDQJH#H[FHSW

WR#UHIOHFW#WKH#IDFW#WKDW#D#VHSDUDWH#SULFH#VHFWLRQ#RI#WKH#H[LVWLQJ#WDULIIV#ZLOO#FHDVH#WR#H[LVW1#

7KXV/#WKH#RQO\#ILOLQJ#IHHV#WKDW#ZLOO#FRQWLQXH#DUH#WKH#FXUUHQW#'8133#SHU#SDJH#IHH#ZLWK#D#FDS#RI

'833#SHU#ILOLQJ1##6L[WK/#WKH#&RPPLVVLRQ#ZLOO#FRQWLQXH#WR#H[HUFLVH#MXULVGLFWLRQ#RYHU#FXVWRPHU

FRPSODLQWV1##6HYHQWK/#*$$3#VKRXOG#FRQWLQXH#DV#WKH#PHWKRG#RI#DFFRXQWLQJ1##(LJKWK/#GDWD

UHSRUWLQJ#UHTXLUHPHQWV#ZLOO#DOVR#FRQWLQXH#DV#H[SODLQHG#ODWHU#LQ#WKLV#RUGHU1###

6;# )RU#WKH#IROORZLQJ#UHDVRQV/#WKH#&RPPLVVLRQ#ILQGV#WKDW#WKLV#H[SHULPHQW#ZLOO

UHVXOW#LQ#WKH#EHVW#OHYHO#RI#HTXDO#UHJXODWLRQ#IRU#,;&V#SURYLGLQJ#LQWHU/$7$#VHUYLFH1##7KH#ILQGLQJV

EHORZ#ZLOO#ILUVW#DGGUHVV#WKH#PDLQ#LVVXH=#UHOD[LQJ#0$5#DQG#&$&#IORZ#WKURXJK#SULFH#UHJXODWLRQ>

IROORZLQJ#WKDW/#WKH#VXERUGLQDWH#LVVXHV#ZLOO#EH#DGGUHVVHG1##)LQDOO\/#DGGLWLRQDO#LVVXHV#ZLOO#EH

GLVFXVVHG1

5HDVRQV#7R#6XVSHQG#0$5#DQG#&$&#)ORZ#7KURXJK5HDVRQV#7R#6XVSHQG#0$5#DQG#&$&#)ORZ#7KURXJK5HDVRQV#7R#6XVSHQG#0$5#DQG#&$&#)ORZ#7KURXJK5HDVRQV#7R#6XVSHQG#0$5#DQG#&$&#)ORZ#7KURXJK

6<# 7KH#&RPPLVVLRQ*V#FKLHI#UHDVRQV#IRU#UHOD[LQJ#0$5#DQG#&$&#SULFH#UHJXODWLRQ#DUH

FRQVLVWHQW#ZLWK#WKH#WHVWLPRQ\#ILOHG#E\#FHUWDLQ##SDUWLHV#LQ#WKLV#'RFNHW1###7KH#WHVWLPRQ\#RI#$7)7/

0&,/#6SULQW#DQG#75,#LQGLFDWHV#WKDW#WKHUH#LV#QR#ORQJHU#D#QHHG#IRU#FRQWLQXLQJ#VXFK#SULFH

UHJXODWLRQ1##&RPSHWLWLRQ#LQ#WKH#LQWHU/$7$#PDUNHW#LV#UREXVW1##,Q#DGGLWLRQ/#QR#HYLGHQFH#HPHUJHG

WKDW#FRQWLQXLQJ#VXFK#SULFH0FDS#UHJXODWLRQ#HQKDQFHV#HFRQRPLF#HIILFLHQF\1###

73# 7KH#&RPPLVVLRQ*V#GHFLVLRQ#LV#QRW#XQXVXDO1##2WKHU#VWDWH#FRPPLVVLRQV#KDYH

UHOD[HG#UHJXODWLRQ#HYHQ#IXUWKHU1##0RQWDQD#LV#WKH#RQO\#VWDWH#ZLWK#0$5#DQG#&$&#IORZ#WKURXJK

SULFH#UHJXODWLRQ#+0&,#%ULHI/#S1#9,1##,Q#WKH#PDMRULW\#RI#VWDWHV#LQ#ZKLFK#86:&#RSHUDWHV/#0&,#DQG

$7)7#RSHUDWH#XQGHU#UHOD[HG#UHJXODWLRQ#+0&,#%ULHI/#S18,1##0&,#DGGHG#WKDW#&RORUDGR/
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:DVKLQJWRQ#DQG#2UHJRQ#RQO\#UHTXLUH#SULFH#OLVWV#DQG#WKDW#,GDKR#KDV#GHUHJXODWHG#WKH

HTXLYDOHQW#VHUYLFH1

74# 7KHUH#LV#OLWWOH#ULVN#WR#HOLPLQDWLQJ#WKHVH#UHJXODWRU\#UHTXLUHPHQWV1##7KDW#WKH#0&&

JXDUDQWHHG#&$&#IORZ#WKURXJK/#HYHQ#LI#WKH#UHTXLUHPHQW#LV#VXVSHQGHG/#FDOOV#LQWR#TXHVWLRQ#WKH

0&&*V#SURSRVDO#WR#FRQWLQXH#0$5#DQG#&$&#IORZ#WKURXJK#SULFH#UHJXODWLRQ#+75#536,1##0&&*V

JXDUDQWHH#WKURZV#LQWR#EROG#UHOLHI#WKH#ODFN#RI#DQ\#ULVN#DVVRFLDWHG#ZLWK#GURSSLQJ#WKH#PDQGDWH1

#,I#LQ#WKUHH#\HDUV#WKHVH#SROLFLHV#DUH#IRXQG#WR#KDYH#QHJDWLYHO\#LPSDFWHG#FRPSHWLWRUV#RU

FXVWRPHUV/#WKH#SROLFLHV#FDQ#EH#FKDQJHG#RU#UHYRNHG1##'XULQJ#WKH#WKUHH0\HDU#H[SHULPHQW/#WKH

&RPPLVVLRQ#ZLOO#FRQVLGHU#UHYRNLQJ#LWV#UHOD[HG#UHJXODWRU\#SROLF\#XSRQ#D#SHWLWLRQ#E\#D#QRQ0

GRPLQDQW#ILUP#RU#WKH#0&&/#RU#XSRQ#LWV#RZQ#PRWLRQ1#

75# )LQDOO\/#WKHUH#LV#QR#FRQFUHWH#HYLGHQFH#WKDW#GHPDQG#LV#DQ\WKLQJ#EXW#HODVWLF/

H[FHSW#SRVVLEO\#IRU#VRPH#VPDOO#XVHUV#RI#0HVVDJH#7HOHFRPPXQLFDWLRQV#6HUYLFH#+076,1#

&RQVHTXHQWO\/#$7)7#DQG#RWKHU#,;&V#ZRXOG#QRW#KDYH#DQ\#LQFHQWLYH#WR#UDLVH#WKHLU#SULFHV#DERYH

ZKDW#ZRXOG#RWKHUZLVH#KDYH#EHHQ#WKH#&RPPLVVLRQ#LPSRVHG#FRQVWUDLQW1#

76# 7KH#&RPPLVVLRQ#ZLOO#QRZ#H[SODLQ#LWV#GHFLVLRQV#RQ#WKH#QXPHURXV#VXERUGLQDWH

LVVXHV1##)LUVW/#SULFH#OLVW#FKDQJHV#VKRXOG#EH#HIIHFWLYH#XSRQ#VHYHQ0GD\V#QRWLFH/#XQOHVV

FKDOOHQJHG1##3ULFH#GHFUHDVHV#DUH#DV#LPSRUWDQW#DV#LQFUHDVHV#DQG#VKRXOG#QRW#EH#WUHDWHG

GLIIHUHQWO\1#

77# 6HFRQG/#SURPRWLRQV#PXVW#EH#RIIHUHG#YLD#D#WDULII#ILOLQJ1##7R#DOORZ#OHVV#YLVLEOH

SURPRWLRQV#FRXOG#GR#LUUHSDUDEOH#KDUP#WR#WKH#FRPSHWLWLYH#SURFHVVHV#WKH#&RPPLVVLRQ#VHHNV

WR#SURPRWH1##(IIRUWV#E\#DQ#,;&#WR#DWWUDFW#VRPH#RWKHU#,;&*V#FXVWRPHUV#QHHG#LOOXPLQDWLRQ1

78# 7KLUG/#VLQFH#0$5V#DUH#HOLPLQDWHG/#WKHUH#LV#QR#QHHG#WR#FRQWLQXH#WKH#SUDFWLFH#RI

VHSDUDWLQJ#WKH#SULFHV#IURP#WKH#UHVW#RI#WKH#WDULII1##7KLV#VHSDUDWLRQ#LV#QRW#SUDFWLFHG#ZLWK#RWKHU

UHJXODWHG#XWLOLWLHV1##3ULFHV#PXVW#EH#PHUJHG#ZLWK#WKH#UHVW#RI#HDFK#UHJXODWHG#FDUULHU*V#WDULII1#

79# )RXUWK/#ILOLQJ#IHHV#ZLOO#QRW#FKDQJH#H[FHSW#WR#UHIOHFW#WKH#IDFW#WKDW#D#VHSDUDWH

SULFH#VHFWLRQ#RI#WKH#H[LVWLQJ#WDULIIV#ZLOO#FHDVH#WR#H[LVW1##7KXV/#WKH#FXUUHQW#'8133#SHU#SDJH#IHH

ZLWK#D#FDS#RI#'833#SHU#ILOLQJ#ZLOO#FRQWLQXH1#
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7:# )LIWK/#WKH#&RPPLVVLRQ#ZLOO#FRQWLQXH#WR#H[HUFLVH#LWV#MXULVGLFWLRQ#RYHU#FXVWRPHU

FRPSODLQWV1##&RPSODLQWV#PD\#VHUYH#DV#DQ#LQGLFDWRU#RI#WKH#VXFFHVV#RI#WKH#H[SHULPHQW1

7;# 6L[WK/#*$$3#VKRXOG#FRQWLQXH#DV#WKH#PHWKRG#RI#DFFRXQWLQJ1#

7<# 6HYHQWK/#WKH#GDWD#UHSRUWLQJ#UHTXLUHPHQWV#HVWDEOLVKHG#LQ#'RFNHW#1R1#<5144199

ZLOO#FRQWLQXH#ZLWK#VRPH#PRGLILFDWLRQV#+VHH#2UGHU#1R1#8997E,1##7KH#&RPPLVVLRQ#UHTXLUHV#WKDW

WKH#SDUWLHV#VXSSO\#LQWHU/$7$#PLQXWHV#RI#XVH#+028,#GDWD#DW#WKH#FRQFOXVLRQ#RI#WKH#H[SHULPHQW>

WKDW#LV/#WKH#SDUWLHV#DUH#WR#H[FOXGH#LUUHOHYDQW#GDWD/##H1J1/#LQWUD/$7$/#LQWHUVWDWH/#DQG#SULYDWH#OLQH1

83# 7KH#&RPPLVVLRQ#LV#NHHQO\#LQWHUHVWHG#LQ#H[SDQGLQJ#WKH#H[LVWLQJ#GDWD#UHSRUWLQJ

UHTXLUHPHQW#RQ#,;&#SULFLQJ#EHKDYLRU1##$W#WKH#FRQFOXVLRQ#RI#WKH#WKUHH0\HDU#H[SHULPHQW/#HDFK

UHJXODWHG#,;&#PXVW=#4,#FRPSDUH#LWV#RZQ#0RQWDQD#LQWHU/$7$#076#SULFHV#WR#LQWHUVWDWH#076

SULFHV>#5,#FRPSDUH#LWV#RZQ#0RQWDQD#LQWHU/$7$#076#SULFHV#WR#WKH#HTXLYDOHQW#LQWHU/$7$#076

SULFHV#IURP#WKH#VWDWHV#RI#:DVKLQJWRQ/#2UHJRQ#DQG#&RORUDGR#+ZKHUH#SULFH#OLVW#UHJXODWLRQ#RQO\

H[LVWV,/#DQG#6,#GHPRQVWUDWH#KRZ#&$&#FRVW#UHGXFWLRQV#LPSDFW#LQWHU/$7$#UDWHV1##7KHVH#GDWD

ZLOO#DIIRUG#WKH#&RPPLVVLRQ/#DQG#RWKHUV/#DQ#RSSRUWXQLW\#WR#MXGJH#WKH#VXFFHVV#RI#KDYLQJ

UHOD[HG#0$5#DQG#&$&#IORZ#WKURXJK#SULFH#UHJXODWLRQ1

84# :KLOH#VXVSHQGLQJ#FHUWDLQ#SULFH#UHJXODWLRQV#DQG#UHOD[LQJ#RWKHUV/##WKH

&RPPLVVLRQ#KDV#FKRVHQ#QRW#WR#GHUHJXODWH#WKH#HQWLUH#LQWHU/$7$#PDUNHW#LQ#WKLV#RUGHU1##$

QXPEHU#RI#SUDFWLFDO#UHDVRQV#FRXQVHO#DJDLQVW#GHUHJXODWLRQ#DW#WKLV#WLPH1##$OWKRXJK#WKH#PDUNHW

DSSHDUV#WR#KDYH#EHFRPH#FRPSHWLWLYH#VRPH#QDJJLQJ#TXHVWLRQV#DQG#FRQFHUQV#UHPDLQ1##:H#ZLOO

HQXPHUDWH#VHYHUDO#UHDVRQV#IRU#ILQGLQJ#WKDW#LW#LV#SUHPDWXUH#WR#GHUHJXODWH#WKH#LQWHU/$7$

PDUNHW1#

85# )LUVW/#$7)7#UHPDLQV#D#GRPLQDQW#FDUULHU#DV#HYLGHQFHG#E\#WKH#9415#SHUFHQW

DYHUDJH#PDUNHW#VKDUH1##(YLGHQFH#UHYHDOV#WKDW#$7)7*V#PDUNHW#VKDUH/#LQ#FHUWDLQ#PDUNHW

VHJPHQWV/#H[FHHGV#LWV#DYHUDJH1##7KHVH#GDWD#LQGLFDWH#WKDW#$7)7#UHPDLQV#WKH#GRPLQDQW#,;&#LQ

WKLV#PDUNHW#+75#499/#4:7/#4:<#DQG#68:,1##7KH#&RPPLVVLRQ#UHPDLQV#FRQFHUQHG#KRZ#WKH

FXUUHQW#GHFLVLRQV#ZLOO#LPSDFW#WKH#PDUNHW*V#FRPSHWLWLYHQHVV1##:KLOH#WKH#OHYHO#RI#FRPSHWLWLRQ
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VXSSRUWV#UHOD[HG#UHJXODWLRQ/#$7)7*V#FRQWLQXHG#GRPLQDQFH/#ZKLOH#GHFOLQLQJ/#FRXQVHOV#DJDLQVW

WRWDO#GHUHJXODWLRQ1#

86# 6HFRQG/#WKH#&RPPLVVLRQ#GRXEWV#FRPSHWLWLRQ#H[SODLQV#DOO#SULFH#UHGXFWLRQV#WKDW

KDYH#RFFXUUHG#RYHU#WKH#SDVW#WKUHH#\HDUV1##,Q#IDFW/#WKH#0&&*V#WHVWLPRQ\#+75#4:;,#EXWWUHVVHG

$7)7*V#UHVSRQVH#WKDW#GD\WLPH#076#SULFHV#KDYH#RQO\#GHFUHDVHG#LQ#UHVSRQVH#WR#&$&#IORZ

WKURXJK#+$7)7#'5#36&099,1##7KXV/#WKH#&RPPLVVLRQ#VXVSHQGV#&$&#IORZ#WKURXJK#ZLWK#VRPH

UHVHUYDWLRQ1##)RU#GD\WLPH#076#FXVWRPHUV/##WKH#RQO\#UHDVRQ#SULFHV#GHFUHDVHG#ZDV/#LQ#IDFW/#WKH

SROLF\#WKH#&RPPLVVLRQ#LV#DERXW#WR#VXVSHQG=#&$&#IORZ#WKURXJK1##7KH#SULFLQJ#FRQGXFW#RI#WKH

UHJXODWHG#,;&V/#RYHU#WKH#QH[W#WKUHH#\HDUV/#VKRXOG#KHOS#WR#LOOXPLQDWH#WKH#PDUNHW*V

FRPSHWLWLYHQHVV1#

87# 7KLUG/#DQG#LQ#UHJDUG#WR#SULFLQJ#FRQGXFW/#WKH#UHJXODWHG#,;&V#KDYH#DQ#HFRQRPLF

LQFHQWLYH#WR#UDLVH#SULFHV#LQ#PDUNHWV#IRU#ZKLFK#GHPDQG#LV#LQVHQVLWLYH#WR#SULFH#FKDQJHV1#

$7)7*V#'U1#0D\R#FOHDUO\#H[SUHVVHG#WKH#UHOHYDQFH#RI#WKLV#IXQGDPHQWDO#HFRQRPLFV#D[LRP#+75

6640668,1##7KDW#ILUPV#SUDFWLFH#ZKDW#HFRQRPLF#WKHRU\#VXJJHVWV#LV#UDWLRQDO#ZDV#UHYHDOHG#E\

$7)7*V#4<<6#$QQXDO#5HSRUW#+'RFNHW#1R1#<5144199#'DWD#5HSRUWLQJ#5HTXLUHPHQW/#S1#58,1##7KLV

UHSRUW#DOHUWV#VKDUHKROGHUV#WR#WKH#IDFW#WKDW#$7)7#UDLVHG#SULFHV/#LQ#PDUNHWV#IRU#ZKLFK#FXVWRPHU

GHPDQG#LV#LQVHQVLWLYH/#E\#'833/333/3331##7KLV#&RPPLVVLRQ*V#0$5#DQG#&$&#IORZ#WKURXJK

SULFH#UHJXODWLRQ#SURWHFWHG#0RQWDQD#FXVWRPHUV#IURP#PDNLQJ#D#FRQWULEXWLRQ1##7KH#TXHVWLRQ#LV

ZKHWKHU#0RQWDQD#FXVWRPHUV#ZLOO#PDNH#D#FRQWULEXWLRQ#RYHU#WKH#QH[W#WKUHH#\HDUV1#

88# )RXUWK/#DQG#ILQDOO\/#WKH#&RPPLVVLRQ#EHOLHYHV#WKDW#WKH#0)-=V#PHWKRG#RI

DOORFDWLQJ#FXVWRPHUV#WR#FDUULHUV#XSRQ#HTXDO#DFFHVV#RIILFH#FRQYHUVLRQ#ZDV/#DQG#UHPDLQV/

ELDVHG1##$V#GRFXPHQWHG#E\#86:&/#WKH#SURFHVV#DOORFDWHV#D#VKDUH#RI#WKH#QRQUHVSRQVLYH

FXVWRPHUV#WR#,;&V#EDVHG#RQ#HDFK#,;&*V#VKDUH#RI#UHVSRQVLYH#FXVWRPHUV#+86:&#'5#36&0466,1

#7KH#&RPPLVVLRQ*V#FRQFHUQ#LV#WKDW#WKLV#SURFHVV#LV#LQFRQVLVWHQW#ZLWK#WKH#&RPPLVVLRQ*V

GHFLVLRQ#WR#HIIHFWLYHO\#UHJXODWH#DOO#,;&V#HTXDOO\1

86:&#(QWU\#,QWR#WKH#,QWHU/$7$#0DUNHW86:&#(QWU\#,QWR#WKH#,QWHU/$7$#0DUNHW86:&#(QWU\#,QWR#WKH#,QWHU/$7$#0DUNHW86:&#(QWU\#,QWR#WKH#,QWHU/$7$#0DUNHW
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89# $OWKRXJK#WKH#LVVXH#RI#86:&*V#HQWU\#LQWR#WKH#0,,0#HOLFLWHG#WKRXJKWIXO

WHVWLPRQ\/#WKH#UHOHYDQFH#ZDV#JUHDWO\#GLPLQLVKHG#ZKHQ#FRQJUHVV#IDLOHG#WR#HQDFW#OHJLVODWLRQ#WR

UHIRUP#WKH#LQGXVWU\#+61#4;55,1##:KHUHDV#WKH#RYHUZKHOPLQJ#HYLGHQFH#UHYHDOV#DQ#HIIHFWLYHO\

FRPSHWLWLYH#LQWHU/$7$#PDUNHW#WRGD\/#WKDW#FRQGLWLRQ#FRXOG#EH#WKUHDWHQHG#E\#86:&*V#HQWU\#LQWR

WKH#0,,01##7KH#LPSDFW#RI#86:&*V#HQWU\#JHQHUDWHG#WZR#GLDPHWULFDOO\#RSSRVHG#SUHGLFWLRQV1#

7KH#DFWXDO#LPSDFW#QHHG#QRW#DQG#ZLOO#QRW#EH#GHEDWHG#IXUWKHU#LQ#WKLV#'RFNHW1

8:# 6LPLODUO\/#75$*V#SURSRVDO#WR#LQFUHDVH#WKH#FRPSHWLWLYHQHVV#RI#ORFDO#H[FKDQJH

PDUNHWV#LV#QRW#DW#LVVXH#LQ#WKLV#'RFNHW1##7KH#&RPPLVVLRQ#ZLOO#QRW#XVH#WKLV#'RFNHW#WR#LQVWLWXWH

SURFHVVHV#WR#DFKLHYH#JUHDWHU#/(&#FRPSHWLWLRQ1

4XDOLW\#RI#&XVWRPHU#,QIRUPDWLRQ4XDOLW\#RI#&XVWRPHU#,QIRUPDWLRQ4XDOLW\#RI#&XVWRPHU#,QIRUPDWLRQ4XDOLW\#RI#&XVWRPHU#,QIRUPDWLRQ

8;# 7KH#&RPPLVVLRQ#ODXGV#DQ\#HIIRUW#WR#LPSURYH#WKH#TXDOLW\#RI#LQIRUPDWLRQ

VXSSOLHG#WR#FXVWRPHUV1##:KDW#LV#ODXGDEOH#DQG#ZKDW#LV#SUDFWLFDO#DUH#QRW#WKH#VDPH1##%XOOHWLQ

ERDUGV#ZRXOG#RQO\#SDUWLDOO\#DFKLHYH#WKH#JRDO#RI#LQIRUPLQJ#WKH#FXVWRPHUV1##,W#LV#LQFXPEHQW

XSRQ#FXVWRPHUV#WR#GR#WKHLU#RZQ#UHVHDUFK#RQ#DYDLODEOH#RSWLRQV1

6XPPDU\6XPPDU\6XPPDU\6XPPDU\

8<# 7KH#DERYH#SROLF\#GHFLVLRQV#IXUWKHU#WKH#&RPPLVVLRQ*V#HIIRUWV#DW#UHGXFLQJ##WKH

OHYHO#RI#UHJXODWLRQ#LPSRVHG#RQ#UHJXODWHG#,;&V#VHUYLQJ#WKH#LQWHU/$7$#PDUNHW1###:KLOH#VWRSSLQJ

VKRUW#RI#WRWDO#GHUHJXODWLRQ/#WKHVH#SROLFLHV#SURYLGH#DQ#DFFHSWDEOH#GHJUHH#RI#FRQVXPHU#DQG

FDUULHU#SURWHFWLRQ1##7KH#&RPPLVVLRQ#KRSHV#WKDW#VXFK#SURWHFWLRQ#ZLOO#IDFLOLWDWH#WKH#WUDQVLWLRQ#WR

DQ#XQGHQLDEO\#FRPSHWLWLYH#PDUNHW1##&KLHI#DPRQJ#WKH#SURYLVLRQV#DUH#WKH#SURKLELWLRQ#RI

XQWDULIIHG#SURPRWLRQDO#SULFLQJ##DQG#WKH#&RPPLVVLRQ*V#DELOLW\#WR#HQVXUH#DGHTXDWH#VHUYLFH#DQG

FRPSODLQW#UHVROXWLRQ1

&21&/86,216#2)#/$:&21&/86,216#2)#/$:&21&/86,216#2)#/$:&21&/86,216#2)#/$:

4# 7KH#SURYLVLRQ#RI#WZR0ZD\#VZLWFKHG#YRLFH0JUDGH#WHOHFRPPXQLFDWLRQV#RULJLQDWLQJ

DQG#WHUPLQDWLQJ#LQ#WKH#6WDWH#FRQVWLWXWHV#AUHJXODWHG#WHOHFRPPXQLFDWLRQV#VHUYLFHV@#VXEMHFW

WR#WKH#UHJXODWRU\#MXULVGLFWLRQ#RI#WKH#0RQWDQD#3XEOLF#6HUYLFH#&RPPLVVLRQ1##'' #9<060434#DQG
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9<060;36/#0&$1##7KH#&RPPLVVLRQ#KDV#DXWKRULW\#WR#VXSHUYLVH/#UHJXODWH#DQG#FRQWURO#SXEOLF

XWLOLWLHV1##' #9<060435/#0&$1#

5# 7KH#&RPPLVVLRQ#SURSHUO\#H[HUFLVHV#MXULVGLFWLRQ#RYHU#WKH#SURYLVLRQ#RI

AUHJXODWHG#WHOHFRPPXQLFDWLRQV#VHUYLFHV@#SXUVXDQW#WR#7LWOH#9</#&KDSWHU#6/#0&$1

6# 7KH#36&#KDV#SURYLGHG#DGHTXDWH#SXEOLF#QRWLFH#RI#DOO#SURFHHGLQJV#KHUHLQ#DQG#DQ

RSSRUWXQLW\#WR#EH#KHDUG/#WR#DOO#LQWHUHVWHG#SDUWLHV#LQ#WKLV#'RFNHW1##0RQWDQD#$GPLQLVWUDWLYH

3URFHGXUH#$FW/#7LWOH#5/#&KDSWHU#7/#0&$1#

25'(525'(525'(525'(5

12:/#7+(5()25(/#LW#LV#KHUHE\#RUGHUHG#E\#WKH#0RQWDQD#3XEOLF#6HUYLFH#&RPPLVVLRQ

WKDW#WKH#UHJXODWLRQ#RI#LQWHUH[FKDQJH#FDUULHUV#LV#PRGLILHG#DV#GLVFXVVHG#DERYH1

'21(#$1'#'$7('#WKLV#54VW#GD\#RI#'HFHPEHU/#4<<7/##E\#D#7#0#4#YRWH1
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%<#25'(5#2)#7+(#0217$1$#38%/,&#6(59,&(#&200,66,21

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
%2%#$1'(5621/#&KDLUPDQ

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
%2%#52:(/#9LFH#&KDLUPDQ
+:ULWWHQ#'LVVHQW#$WWDFKHG,

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
'$9(#),6+(5/#&RPPLVVLRQHU

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
1$1&<#0&&$))5((/#&RPPLVVLRQHU

BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB
'$11<#2%(5*/#&RPPLVVLRQHU
+&RQFXUULQJ#2SLQLRQ#$WWDFKHG,

$77(67=#

.DWKOHQH#01#$QGHUVRQ
&RPPLVVLRQ#6HFUHWDU\

+6($/,
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127(=# <RX#PD\#EH#HQWLWOHG#WR#MXGLFLDO#UHYLHZ#LQ#WKLV#PDWWHU1##-XGLFLDO#UHYLHZ#PD\#EH#REWDLQHG
E\#ILOLQJ#D#SHWLWLRQ#IRU#UHYLHZ#ZLWKLQ#WKLUW\#+63,#GD\V#RI#WKH#VHUYLFH#RI#WKLV#RUGHU1
#6HFWLRQ#5070:35/#0&$1

DISSENT OF COMMISSIONER ROWE
DOCKET NO. 94.2.8

FINAL ORDER NO. 5778d
(PROPRIETARY MATERIAL EXPURGATED)

AT&T to Boost Consumer Rates 3.9% Next Week

NEW YORK-AT&T Corp plans to boost rates
next week on long distance consumer services.
 The company said the new increase on domestic,
direct-dialed long-distance service would
increase the average monthly phone bill by about
35 cents a month, or 3.9%.  That works out to
about $274 million a year in additional revenue
for the company.

. . .

"This is bad news for consumers," said
Bradley Stillman, legislative counsel of the
Consumer Federation of America in Washington.
 "AT&T is very healthy.  It sets the ceiling on
prices and everybody else is able to achieve
incredible profitability just by undercutting
those prices."

. . .

AT&T has raised prices twice this year,
the first being a 6.3% hike in January that
pushed revenues up by $750 million . . .

An AT&T spokeswoman said . . . the
January $750 million increase was passed back to
consumers in the form of discounts from AT&T's
True Savings discount program.

-Wall Street Journal (December 6, 1994), p. B6. 1

INTRODUCTION.

Perhaps the greatest ethical challenge this Commission faces

is how it makes a complicated decision affecting large public

                    
     1This newspaper report is illustrative of the information
testified to by TRI witness Meldahl, infra, note 29.



interests, but which because of its complexity the public may not

fully understand or even be aware of.  This case presents such a

challenge.  Millions of dollars of small telephone customers'

money are at issue.  Both the specific case and the general topic

have been of intense concern to the industry.  With the sole

exception of its representative the Montana Consumer Counsel, the

public is unaware its interests are at risk. 2

                    
     2This opinion relies heavily on material provided in
response to data requests directed to the parties by the
Commission staff.  That material was submitted by the parties
under a protective order.  Section 69-3-105, MCA, authorizes the
Commission to grant such protection to "trade secrets."  Section
30-14-402 defines trade secrets as information "which derives
independent economic value" from not being generally known.  Much
of this information is of a kind similar to information which the
parties used publicly, and is generally known within the
industry.  As in several other cases, I requested the Commission
issue an order for the affected companies to show cause why that
information should not be disclosed.  On December 12, the
Commission voted to issue an order to show cause.



                                                                 
This dissent was written in response to the Commission's

actual decision, before seeing the written Order which attempts
to justify that decision.  The reasoning in the Order is poor,
and is directly contrary to the proprietary information produced
in this docket.  Where necessary, I have added footnotes
commenting specifically on the written Order.
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The key decision from which I dissent is the elimination of

mandatory flowthrough of carrier access charge reductions to

lower rates charged by long distance carriers to their customers.

 Mandatory flowthrough has been an innovative and effective

feature of Montana regulation.  It has now saved Montana long

distance customers millions of dollars in their long distance

bills.  Were it retained, it would continue to produce large

savings for customers, as carrier access charges continue to be

reduced. 3

Part I of this opinion explains that both law and the

general public interest require that long distance rates be just

and non-discriminatory.  This part explains the general effect of

access charge reductions, reviews statutory requirements,

summarizes the public interest nature of long distance service,

and argues that the Commission's decision disregards the public

interest.

                    
     3Flowthrough of carrier access charge changes was first
proposed by AT&T in Docket 86.12.67.  At that time, AT&T expected
access charges to increase.

Part II is the core of the opinion. Part II demonstrates

that mandatory flowthrough of carrier access charge reductions

constrains price increases, and does so consistently with

regulatory support for emerging competition.  This part shows

that basic intrastate "message toll service" (MTS) is not

effectively competitive, that mandatory flowthrough does not

constrain the industry's ability to expand the scope of real

competition, that eliminating mandatory flowthrough will allow
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price discrimination against small customers, and that it will

place at risk the allocation of future access charge reductions.

Part III briefly suggests an alternative outcome of this

case.  It states several first principles for regulating

"transitional" telecommunications industries, and notes two large

and several smaller decisions which could appropriately have been

made in this case.

I. BOTH LAW AND THE PUBLIC INTEREST REQUIRE THAT LONG DISTANCE

RATES BE JUST AND NON-DISCRIMINATORY.

A. Flowthrough of Carrier Access Charge Reductions

Restrains  Unfair Rates.

The redeeming feature of the Commission's current approach

to long distance regulation, first adopted in Docket 88.11.49, is

mandatory flowthrough of carrier access charge reductions.  This

is the feature the Commission now jettisons.  Access charges paid

by long distance companies (interexchange carriers or IXCs) such

as AT&T, MCI or Sprint to local exchange companies (LECs) such as

U S West and PTI are the largest part of IXC costs. 4  When access

charges are lowered, IXCs are required to lower their "Maximum

Allowable Rates" or MARs.  This is known as "mandatory

flowthrough."  Utilities may raise or lower actual prices, but

may not raise prices above their MARs.  Mandatory flowthrough of

                    
     4Carrier access generally has three elements: local
transport, local switching, and carrier common line.  They are
all typically charged on a minutes of use basis.  Access charges
comprise nearly half of all IXC costs.  Mark Sievers, testifying
for Sprint in Docket 94.1.6, estimated access was 45 percent of
Sprint's costs.  Access Subsidies, Long Distance Competition and
the Elimination of the InterLATA Restriction (February 23, 1994)
p. 6, attachment to pre-filed testimony.  Other figures place
carrier access charges well above half of average IXC costs.
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carrier access charge reductions has saved Montana long distance

customers millions of dollars, and will continue to do so as

access charges decline.  The following chart lists annual access

charge reductions ordered by the Commission or now pending. 

Although listed as annual amounts these amounts are cumulative,

and recur every year.

ACCESS CHARGES FLOWED THROUGH AND PENDING

U S West. Docket 90.12.86 (December 2, 1992) $  899,798

PTI. Docket 92.7.32 (March 12, 1993) $  500,000

TECOM.5  Docket 92.12.79 (May 3, 1993) $  674,911

TOTAL ANNUAL FLOW THROUGH TO-DATE $2,074,709

U S West. Docket 94.1.6 (October 31, 1994) $4,000,000 

TECOM. Docket 94.7.25 (pending case) $    30,944

B. Montana Law Requires That Long Distance Rates be Just

and Reasonable.

It  is instructive to consider both the general provisions

controlling Public Service Commission regulation of utilities and

the specific provisions concerning telecommunications.  Under

Section 69-3-102, Montana Code Annotated, the Commission is

charged with the "duty . . . to supervise and regulate public

utilities."  Section 69-3-102 specifically includes "regulated

telecommunications service." These are subsequently defined as

                    
     5Telephone Exchange Carriers of Montana is an association of
3 small regulated telephone companies and 8 cooperatives.  It
administers access charges and distributes access charge revenues
to its members.
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"two-way switched, voice-grade access and transport of

communications originating and terminating in this state." 

Section 69-3-803 (3), MCA.  This definition unarguably includes

intrastate long distance service.

Section 69-3-201 requires that all public utilities provide

adequate service and facilities, and that charges, including

those for "regulated telecommunications service    . . . shall be

reasonable and just, and every unjust and unreasonable charge is

prohibited and declared unlawful."  This dissent establishes that

the Commission's Order is inconsistent with its duty to supervise

and regulate, and allows long distance providers to set rates for

noncompetitive services which are unjust and unreasonable.

These general duties were reaffirmed, not abandoned, by the

Montana Telecommunications Act, which states as its purpose "to

maintain universal availability of basic telecommunications

service at affordable rates."  Section 69-3-802, MCA. 6  The

statement of purpose goes on to declare the state's policy to

encourage competition to the extent it is consistent with

universal service, and to authorize alternative forms of

                    
     6The majority makes the false and simplistic claim that the
MTA's "overarching goal . . . was to increase competition in all
Montana telecommunications markets."  (Order, par. 11.)  First,
this dissent establishes that mandatory flow through is
consistent with competition and that the Commission's decisions
in this case are actually anti-competitive.  Second, the Order
reads one sentence as trumping both the other objectives of the
MTA and the Commission's general statutory authority.  Third, the
Commission's actions in other areas demonstrate it does not
believe this statement.  The Commission is unanimously pursuing
"extended area service," which is anti-competitive (but does
further other legitimate ends), and is not now pursuing 1+
intraLATA presubscription to long distance, which is strongly
pro-competitive.  Under the Order's reading of the MTA the former
would be prohibited and the latter required.
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regulation. 7 The next section of this opinion will discuss the

relationship between long distance service and universal

telecommunications service.

                    
     7In a dissent to the Commission's previous order in this
case (Notice and Investigation, March 9, 1994) I argued that so-
called "equal regulation" of the dominant carrier and non-
dominant carriers was in fact inconsistent with encouraging a
competitive long distance market.  I argued that rejecting an
economic interpretation of the statute in favor of a newly-
created "engineering approach" to regulation, coupled with
extending that engineering approach to issues other than equal
versus unequal regulation, as the Commission now effectively
does, would probably result in "the lowering of review for the
market-dominant and the other larger carriers down to the level
of the clearly non-dominant minor carriers.  The customers likely
will lose."  (Dissent at pp. 12-13.)  This is exactly what has
now occurred.
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Section 69-3-807(2), MCA, 8 does allow full and partial

detariffing.  Subsection (3) lists considerations in acting upon

applications for detariffing, including, "(d) the overall impact

of the proposed terms and conditions on the continued

availability of existing services at just and reasonable rates."

Subsection (1) affirms that, "As to telecommunications

service that is provided under regulation . . . rates, tariffs,

or fares must be just, reasonable, and nondiscriminatory."  This

dissent establishes that the Commission's decision allows

unreasonable charges and that it actually encourages price

discrimination.

C. Long Distance Service is Affected With Significant

Public Interests, and Remains Closely Related to

Universal Service.

This section is included only because in deciding this case

the Commission seriously asked "just how important is long

distance, anyway?"  The previous discussion of statutory

requirements should largely answer the question.  This section is

intended to shed what should be unneeded additional light.

"Universal service" has been a public policy goal since at

least the Federal Communications Commission Act of 1934, which

called for provision "to all the people of the United States a

rapid, efficient . . . communications service with adequate

                    
     8My previous Dissent argued that the Commission was
misinterpreting Section 69-3-807. (E.g., Dissent, pp. 4-6.)
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facilities at reasonable charges." 9  This fundamental purpose is

no different than the core purpose of the modern Montana

Telecommunications Act, previously cited.

                    
     947 U.S.C. Section 151.
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Penetration (the percentage of households with phones) is

the starting point for discussions of universal service. 10  At

94.6 percent, Montana's penetration has increased over the past

10 years, but is still only in the middle-tier of states.  1990

census data reveals about 15 rural Montana counties with less

than 90 percent penetration.   In addition, there are 24 Montana

townsites with less than 80 percent penetration, and many more

with less than 90 percent.  All of these are rural, and many are

located on American Indian reservations.  Rural location,

education, income, minority status, and age have all been found

related to penetration rates.   Toll rates have been linked to

lower penetration in rural areas. 11

Phone service exists on a geographical continuum.  Of

services under the Montana Commission's jurisdiction, intrastate

long distance, "extended area service" within a LATA, and local

service are only relatively more or less important.  This is only

one of the ways in which the traditional distinction between

local and "long lines" service is becoming blurred.

Significantly, the Commission has made expansion of the mid-

range "extended area service" one of its two highest telephone

priorities, to which it is committing significant resources.  In

                    
     10Information from Belinfante, Telephone Subscription in the
United States (FCC, March 1994), and from 1990 census data.  This
section cites several reports which are not included in the
record.  These are intended only as collateral references.  It is
very significant that the issue of whether long distance service
is affected with a public interest was not noticed in this
proceeding, and yet played an important part in the Commission's
actual deliberations.  The March 9, 1994, Notice of
Investigation, pp. 1-4, listed the purposes of the this
proceeding and the issues to be considered.

     11Florida Public Service Commission, Residential Telephone
Demand in Small Company Service Territories (September 1986).
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a huge, rural state like Montana it is simply wrong to state that

long distance service is always less important than local. 

Increasingly, government, health care, potential employment 12 and

other important entities may only be reached by long distance

phone calls.  Unless they live in the Helena area, everyone who

calls the Public Service Commission directly, for help with a

utility problem, is making a long distance call. 

                    
     12Lack of a phone is a significant barrier to employment,
especially entry-level employment.  See, Butte Community Union v.
Lewis, 745 P.2d 1128, 1131 (Mont. 1987).

Long distance calls of the sort described are much less

discretionary than are many local calls.  The next section of

this dissent will establish that mandatory flowthrough of carrier

access charge reductions, which this Commission now abandons, is

especially well tailored to protect the low volume customers

whose calling includes proportionally more of these non-

discretionary calls.
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As do many states, Montana requires both written and oral

notice before termination of utility service. 13  Overwhelmingly,

the oral contact is by phone.  A National Consumer Law Center

study for the State of Maine concluded that lack of phone service

directly contributed to the termination of winter heating. 14

Despite efforts to separate them, the connection between

long distance and local service remains strong.  A Washington

Utilities and Transportation Commission study concluded toll

rates were the primary cause of local service termination. 15

                    
     13For phones, see Section 38.5.3339 ARM.  Over my dissent,
the Commission has voted to undertake rulemaking to relax these
requirements for long distance carriers.  For gas and electric
service, see Section 38.5.1405(2)(e) which requires "a diligent
attempt to contact the person, either in person or by telephone."

     14An Evaluation of Low-Income Utility Protection in Maine: 
Winter Requests for Disconnect Permission, Volume 1 16-19 (July
1988).

     15M. Hall, Disconnection From the Local Telephone Network: 
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The primary point of this section is that long distance

service is intrinsically important for low-volume long distance

consumers.  The secondary point is that affordability of long

distance will affect availability of local service as well. 

                                                                 
An Analysis of the Impact of Price Changes on Telephone Customers
in Washington State During January 1 Through January 30, 1984
(December 1984).  The Montana customer services rules cited in
this section should limit this relationship.  My work on
individual customer service problems persuades me that the
relationship does still exist.
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There are several reasons for this connection.  First, it may be

difficult or impossible to obtain only local service; a digital

switch is required, and there is a charge for most blocking

options.  Second, under certain circumstances, local service may

still be terminated for non-payment of long distance. 16  Third,

most local operating companies bill for the long distance

carriers, increasing the confusion between local and long

distance in the customer's mind, and increasing the likelihood

that the local carrier will use means ranging from informal

pressure to termination in order to obtain payment of the long

distance amounts.  Fourth, payment difficulties with long

distance may affect deposit requirements for local service. 17

                    
     16ARM Section 38.5.3339(3)(c) prohibits termination for
failure to pay for service provided by another carrier.  However,
Section 38.5.3332(1)(b)(iv) allows disconnection for nonpayment
of "other carriers' regulated services that cannot be
disconnected or discontinued separate from local service."  From
the undersigned's experience, the problem still occurs,
particularly in exchanges which have not been converted to
digital switching.

     17 ARM Section 38.5.1103 permits deposits where that
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This discussion of underlying principles of universal

service demonstrates that long distance phone service continues

to be affected with significant public interests.  These public

interests confirm that the Commission should not wholly abandon

its statutory responsibility to at least minimally ensure that

rates for basic message toll long distance service are just and

reasonable.

D. The Commission's Decision Disregards the Public

Interest.

                                                                 
utility's service "or a similar type" of service has been
terminated within 12 months.  Whether correct or not, deposits
have been requested in order to obtain local service based on
payment difficulties with long distance carriers.
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The hearings in this matter were technical.  The Commission

did not hold "satellite" hearings at which members of the public

could testify.  The public's interests were represented by the

Montana Consumer Counsel, which strongly opposed the action the

Commission now takes. 18  Generally, when the Commission hears

from long distance telephone customers, it is with complaints

about billing or about rates.  Customers complain that intrastate

long distance is too expensive, or that it is more costly than

interstate long distance. 19  By abandoning mandatory flowthrough

                    
     18Although appearing on behalf of TRI, Dr. William Shephard
of the University of Massachusetts, a national authority on
industrial organization economics, was clearly focused on larger
questions of economic analysis and the public interest.  His
testimony was virtually disregarded during the Commission's
actual deliberations, as was MCC's.

     19Competition has helped encourage innovation and efficiency
in the interstate long distance market, and has helped lower
costs.  However, federally mandated cost shifts from interstate
to intrastate service are another important driver of interstate
cost reductions.  The FCC "separations" process, dividing costs
between interstate and intrastate is key.  Beginning in 1981, the
FCC began forcing down the portion of costs assigned to
interstate service, until it is now only 25 percent.  This leaves
more costs to be borne by intrastate and local customers. 

The FCC-mandated end user charge (subscriber line charge)
which most customers think is part of their local phone bill
actually reduces the cost of interstate long distance.  The total
value of these charges is about $4 or $5 billion nationally each
year.

Another cost shift resulted from breaking up the provision
of "inside wire" service and "customer premises equipment"  (the
phone itself) which used to be provided as part of basic local
service.  (Most customers support this.)  In Montana, about 44
percent of these revenues used to be recovered from the provision
of long distance service.  Now, these revenues are no longer
recovered by the phone company to help offset its general costs.
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of carrier access charge reductions, the Commission is

voluntarily giving up its sole remaining tool to address these

legitimate customer concerns.  When issues are not highly visible

to the general public, narrow interests are more able to chip

away at the public good.

II. MANDATORY FLOWTHROUGH OF CARRIER ACCESS CHARGE REDUCTIONS
CONSTRAINS PRICE INCREASES CONSISTENTLY WITH SUPPORTING
EMERGING COMPETITION.
A. The Basic Intrastate Message Toll Service Market is Not

Effectively Competitive.
The decision in this docket is based upon several apparent

misunderstandings about the nature of economic competition. 

These include:  1.  A belief that "more than 1 firm" is all that

is required for competition.  2.  A focus on the "engineering"

aspects of physically-equivalent services, based on a misreading

of Section 69-3-807, MCA. 20  3.  A failure to understand that

arguably-competitive services and clearly non-competitive

services will routinely coexist.  Ironically, the Montana

Consumer Counsel is concerned that competition will not increase

if the current system is changed. (Brief, p. 2.) 21

                    
     20See my previous Dissent, note 2, where MCC witness Greer in
Docket 90.12.86 is quoted as stating market share is the explicit
measurement of the first 3 factors in subsection 807(3) and the
implicit measure of the last 2.  The same point was made by MCC
witness Buckalew in the most recent hearing. (Tr. p. 157.)  See
pp. 4-6 of the earlier Dissent for additional discussion,
including the statement by counsel for AT&T in the present matter
that subsection 807(3) is a statement of the economic concept of
market power.

     21Paragraph 14 of the Order lists some attributes of the
intrastate long distance market.  The Order fails to discuss in
any detail the information generated as part of this proceeding,
which overwhelmingly demonstrates the market is not competitive.
 That information is developed in this dissent.

In a number of instances, the Order confuses interstate and
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intrastate conditions.  For reasons discussed in this dissent,
interstate conditions are of limited relevance, and in any event
are themselves the subject of heated dispute.

Paragraph 15 of the Order notes the increased number of
firms. This dissent demonstrates that the vast majority of
customers lack any access to more than a few, and that the market
is completely dominated by the largest of them.  This is
especially true for MTS.

Paragraph 16 notes that about 40,000 customers a year change
long distance carriers.  Assuming none change more than once,
this is less than 10 percent of Montana customers.  This figure
actually confirms that there is no effective competition for the
majority of Montana intrastate long distance.

Paragraph 17 notes the "myriad of services" available. 
First, this dissent explains that mandatory flow through does not
constrain competition for customers of these services.  Second,
proprietary information shows that most customers do not use
these services.  They use MTS.  The point is irrelevant to the
issue at hand.

Paragraph 19 states AT&T has a 61.2 percent market share. 
First, counsel for AT&T conceded no measure of market dominance
would consider this figure to be competitive.  (See note 20.) 
Second, as established in this dissent, more relevant measures of
market dominance such as percentage of customers presubscribing
(which are proprietary at this time) evince a much higher market
share for AT&T.

Paragraph 38 states competition is "robust."  Proprietary
data indicates this is false, especially for MTS.

Paragraph 41 states "there is no concrete evidence that
demand is anything but elastic, except possibly for some small
users of Message Telecommunications Service."  First, application
of basic economics to the information contained in this
proceeding demonstrates that, especially for MTS, the market is
highly inelastic.  More importantly, most Montana customers are
MTS customers.  In this statement the Commission both contradicts
the evidence, and shirks its responsibility to the core customers
it is charged to protect.

In my opinion, the Order's discussion of the intrastate long
distance market is so grossly at odds with the data contained in
the record that it is "clearly erroneous . . . in view of the
substantial evidence on the whole record."  Section 2-4-
704(2)(a)(v), MCA. 
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Effective competition requires robust pressure by a group of

firms on one another, forcing them to innovate, hold down costs,

and keep prices down close to those costs, in order to remain

viable in the particular market. 22  An ineffectively competitive

market may be characterized by pure monopoly, oligopoly of a

small number of colluding firms, or one dominant firm setting the

terms for all others.  The latter most clearly described the

Montana message toll service (MTS) market. 23 Effective

competition is determined by certain measurements which focus on

the market share of the largest firm, the number of competitors,

and the ease of entry into the market.  Counsel for AT&T conceded

                    
     22To keep prices close to costs, a firm must limit profits. 
However, for states where individual company rate of return data
is available, earnings have been excessive and the four firm
market concentration ratios are over 90 percent.  "State
Experience in InterLATA Toll Deregulation," Robert Loube and
Labros Pilalis, Journal of Economic Issues, Vol. XXVIII, No. 2,
June, 1994, pp. 415-425, cited in MCC Brief, p.5.

     23The ability of a dominant firm to retain its position is
recognized in the concepts of the "first mover" advantage and
"brand loyalty."  In the case of long distance service the
procedure through which customers are assigned to long distance
carriers when an exchange becomes "equal access" protects the
incumbent's advantage.  First, "brand loyalty" reinforces the
dominant carrier's advantage.  Second, the great majority of
carriers theoretically available are still not listed on the
ballot for new equal access areas.  Third, carriers do not
receive an equal share of the half of all customers who do not
return their ballots.  Rather, customers who do not return their
ballots to select a carrier are assigned to carriers in
proportion to each carrier's share of ballots returned in the
first 60 days of "preconversion" to equal access, rather than an
equal percentage.
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that he knew of no market concentration indices which would

characterize AT&T's current market share as competitive. 24

Proprietary information in this docket contains a number of

different market share measurements.  These include:  1. total

billed minutes of use; 2.  MTS billed minutes of use; 3.

percentage of local customers presubscribed to each long distance

carrier.  Using any one of these three measurements, intrastate

long distance is not effectively competitive; the dominant

carrier has many times the market share of its next closest

rival. 

                    
     24See Dissent, pp. 13-15.  That section discusses market
share measurements.  It also summarizes the very real debate over
whether even interstate long distance is truly competitive.  It
is not necessary to take a position in that debate in order to
address the clearly noncompetitive intrastate MTS market.
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Percentage of customers presubscribing to each carrier is

particularly significant because it best reflects the degree of

competition for basic MTS customers.  Using this measure, the

dominant carrier's market share is huge, ______ percent, and is

__________ (increasing/decreasing).  The market share of the two

next carriers is tiny (______ percent for _______ and percent for

_______) and  has been _______ (increasing/decreasing) for

several years. 25  Together, these three carriers have _____

percent of the market.

It is significant that even for the relatively more

competitive interstate market, the Federal Communications

Commission has decided to retain price cap regulation. 26 

Mandatory flowthrough of carrier access charge changes is even

less intrusive and less complex than are price caps.  Where, as

in intrastate long distance, strong pressure exists to price

discriminate against inelastic use, mandatory flowthrough limits

this kind of cross subsidization of competitive services by

customers for noncompetitive services.

B. Mandatory Flowthrough is Consistent with Supporting

Emerging Competition.

                    
     25This information is from U S West's proprietary response to
the reporting requirements of Order 5664b and data request PSC-
135.  AT&T's share of presubscribed lines ____ (grew/declined)
from ___ percent in 1991 to ____ percent in 1993.  PTI  and GTE
also provided information on presubscription in their equal
access areas.  Outside the record (and therefore not
proprietary), AT&T's market share in the much more competitive
interstate market for discount packages is actually increasing. 
"AT&T Starts Making Inroads Against MCI," Wall Street Journal
(December 14), p. A4.

     26In the Matter of Price Cap Performance Review for AT&T, CC
Docket No. 92-134 (Report, June 24, 1993).
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IXCs have complete freedom to lower prices, so long as those

prices remain above costs (ensuring prices are not predatory). 

IXCs have freedom to introduce any new product they chose, and to

do so on very short notice.  They may price these products almost

any way they choose.  Mandatory flowthrough primarily affects

message toll service rates and prices.

The only action constrained by mandatory flowthrough of

carrier access charge reductions is the ability to raise prices.

 Because most of AT&T's prices are already at its MARs, it may

not now raise those prices.  When flowthrough forces down AT&T's

MARs, prices must follow.  The following chart shows that every

reduction in AT&T's MTS prices since 1991 has been the result of

mandatory flowthrough:



'RFNHW#1R1#<7151;/#2UGHU#1R1#8::;G/#5RZH#'LVVHQW 3DJH#57



'RFNHW#1R1#<7151;/#2UGHU#1R1#8::;G/#5RZH#'LVVHQW 3DJH#58

* Required MAR reduction following Commission-ordered

carrier access charge reduction in U S West Docket No.

90.12.86.

** Required MAR reduction following Commission-ordered

carrier access charge reduction in PTI Docket 92.7.32

and TECOM docket 92.12.79
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The effect of mandatory flowthrough is confirmed by AT&T's

answer to data request PSC-66, which states that each MTS price

reduction since January 1, 1991, was caused by flowthrough of

carrier access charge reductions. 27

The other IXCs' prices are below their own MARs, but are

essentially the same as AT&T's prices. 28   Unless AT&T raises its

prices, the other carriers will not raise theirs.  Sprint witness

Phelan (Tr. pp. 221-222) and TRI witness Meldahl (Tr. pp.304-305)

testified to AT&T's price leadership.  MCC witness Buckalew says

AT&T's price is the "umbrella."  (Tr. p. 156.)  This pattern of

"umbrella pricing" is confirmed by comparing prices among

carriers over time.  The exact timing of the change will vary,

but when AT&T changes its prices, so do the small carriers.  This

is demonstrated by the following chart:

                    
     27AT&T's answer states:  "The frequent [message toll service]
reductions . . . were all caused by changes in the MARs. 
Reductions in addition to those caused by changes in the MARs
were accomplished by offering Discount Plans as competitive
responses within the residential customer market (emphasis
supplied)."

     28Mandatory flowthrough forces the other IXCs to lower their
MARs, but - if their prices are below the maximum allowable rate
- not necessarily their prices.
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Because the small carriers' prices are below their MARs,

mandatory flowthrough indirectly constrains their prices.  When

AT&T is forced to lower the umbrella of its MARs and prices, the

other carriers lower their prices as well.  Conversely, if AT&T

is granted freedom to raise its prices, there will be no

constraint on the smaller carriers.  Therefore, the small

carriers support freeing AT&T from the constraint of mandatory

flowthrough so that they may raise their prices.

C. Eliminating Mandatory Flowthrough Will Allow Rates to

Rise for Basic Use, and Will Allow Price Discrimination

Against Customers for This Service.

Price elasticity of demand is the extent to which

consumption will increase in response to a price decrease, or

decrease in response to a price increase.   As AT&T witness Dr.

Mayo testified, a rational firm will price discriminate on the

basis of price elasticities, charging high prices for products

with low price elasticity of demand. (Tr. p. 333.)  When allowed,

AT&T's conduct is consistent with this advice. 29 

Proprietary information produced as part of this case

demonstrates the extent to which much MTS demand is highly price-

inelastic.  For AT&T, residential MTS customers are responsible

for _____ billed minutes of use (BMOU) a year. 30  Commercial MTS

                    
     29TRI witness Meldahl testified that in 1993 AT&T raised
prices and fees by about $500 million on an annual basis,
primarily for services where customer demand is not very
sensitive to price.  In December, 1993, AT&T filed with the FCC
1994 price increases of $750 million and also  announced new
discounts for high volume callers.  (Tr. p. 322, quoting AT&T
annual report.)  See note 1.

     30This information is contained in AT&T's proprietary
response to data request PSC-65.  The information is for 1993.
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customers generate ______ BMOU.  All of AT&T's other 27 services

generate _____ BMOU.  This demonstrates the significance of MTS,

especially residential MTS. 31

                    
     31This demonstrates the falseness both of the Order's touting
the availability of other services (par. 17) and of its
minimizing the importance of MTS (par. 41).
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_____ percent of AT&T's residential customers account for

_____ of its revenues. 32  In contrast, the top ____ percent of

residential customers generate  _____ percent of revenues.

Without stating proprietary figures, the top few percent generate

well over half of MTS revenue.

A small number of business and residential customers consume

a high volume of toll. These are the customers for whom the

carriers compete, and who are themselves best able to take

advantage of competition to obtain lower charges.

In contrast, the huge majority of residential customers

consume extremely small amounts of toll.  Average consumption of

intrastate interLATA toll is less than $___ worth  per month. 33 

The cost of switching carriers is $5 per time.  This is only one

of several real "transaction costs" involved in changing.  It is

virtually impossible to obtain useful information about the

relative prices of differing carriers.  Most are tiny and do not

advertise.  Most are not even listed in the phone book.

                    
     32This information is contained in AT&T's proprietary
response to data request PSC-69.  The information is for 1993.

     33Id.
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Through the "Additional Issue" procedure I inquired whether

we could devise ways to improve the provision of useful price

information and comparisons to customers, especially low-volume

and MTS customers, in order to facilitate development of a

competitive market. 34  Ironically, the concept was roundly

rejected by industry witnesses.  Extensive discussion of

information-related barriers to small purchases of complexly-

priced products reinforced that the best approach is to continue

mandatory flowthrough, rather than attempt to rely exclusively on

                    
     34(Now Justice) Steven Breyer describes the crucial role of
information:

For a competitive market to function well, buyers must have
sufficient information to evaluate competing products.  They
must identify the range of buying alternatives and
understand the characteristics of the buying choices they
confront.  At the same time, information is a commodity that
society must spend resources to produce.  The buyer, looking
for alternative suppliers, spends time, effort, and money in
his search.  The seller spends money on research, labeling,
and advertising to make his identity and his product's
quality known.  In well-functioning markets, one would
expect to find as much information available as consumers
are willing to pay for in order to lower the cost or to
improve the quality of their choices.  (Footnotes omitted.)

Regulation and its Reform 26 (1982).  Breyer goes on to observe
that criticisms of information-based regulation tend to be case-
specific:

In sum, there is little quarrel with governmental efforts to
help consumers obtain necessary information when the
information is in fact needed and the intervention lowers
the cost of providing it.  Critics of intervention tend in
particular cases to quarrel with the claim that regulation
will lower the costs of its provision.

Id. at 28.
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provision of better information to create an effectively

competitive market for MTS. 

MCC witness Buckalew reviewed the Helena phone book from the

witness stand.  Only AT&T, American Sharecom, Econocall, TRI and

Touch America are listed in the yellow pages.  Sprint is not even

listed in the Helena white pages.  (Tr. p. 199.)  Buckalew also

testified from direct experience that it is impossible to call

one carrier and obtain price information about its competitors. 

(Tr. pp. 200-201.) 

Advertising is targeted to high volume package customers,

not to MTS customers.  It rarely provides meaningful price

comparisons.

The amounts at issue for individual customers are small,

leading some to ask "why worry?"  The aggregate amount is

enormous, now millions of dollars each year. 

This Commission holds lengthy hearings on gas and electric

price changes of only several dollars a month.  MTS long distance

customers deserve no less protection.  The Commission's lawful

responsibility is to ensure rates which are just and reasonable.

 Where competition does not do that, as is the case for MTS

service, Commission action is legally required.

If prices are inappropriately above costs, if the supplier

is obtaining the equivalent of monopoly rents, economic

inefficiency may result. 35  In this case, the result is actually

                    
     35Breyer distinguishes "economic rent" (a firm which simply
controls a source of supply cheaper than the current market
price) from true "monopoly profit" (a cheap source which could
supply the entire market).  "Unlike a monopoly profit, the
existence of a rent does not mean that there is 'inefficiency' or
'allocative waste.'"  Id. at 21.  AT&T's fiber and digital
network, which is able to serve the entire intrastate MTS market
and has a steeply declining or near zero marginal unit cost (a
classical economic definition of monopoly), probably looks more
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a transfer of wealth from hundreds of thousands of small Montana

customers to a handful of companies.  The great majority of that

wealth will be transferred out of state rather than being spent

in Montana.  This is obviously inconsistent with economic

development goals.

D. Eliminating Mandatory Flowthrough Places At Risk the

Allocation of Past and Future Carrier Access Charge

Reductions.

With one exception, there is now no assurance that maximum

allowable rate reductions previously ordered will be continued. 36

                                                                 
like Breyer's "monopoly profit."

     36The "Hawthorn Effect" refers to the well-established
tendency of the subjects of social science experiments to alter
their behavior when they know they are being studied.  It is the
social science equivalent of the uncertainty principle in
physics.  One hopes there will be a moderating Hawthorn effect in
this case, that IXCs will be on their best behavior during the
period of review, in order to justify permanent and complete
deregulation.  This powerful motivation will invalidate any
results the industry or the Commission might claim for the
"experiment."  I expect MTS customers will take the biggest hit
once the experiment concludes.
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 The annual amount from three previous access charge reductions

now at risk is $2,074,709.   There is also now no assurance that

future access charge reductions will be passed on to all

customers.

In every case concerning local exchange company revenue

requirements and rate design there is tremendous pressure for the

Commission to lower carrier access charges paid by the IXCs to

the local phone company.  This results in a greater proportion of

the local company's revenue requirement being paid by customers

for local service, primarily "POTS" customers (plain old local

telephone service).  Mandatory flowthrough of access charge

reductions ensures a substantial portion of those savings enure

to the group of customers who as a result of the access charge

reductions are paying larger local phone bills than they

otherwise would.

Several weeks ago the Commission approved a stipulation

between the Montana Consumer Counsel, U S West, and AT&T which

reduced access charges by $4 million annually.  A key part of

that stipulation was a specific mandatory flowthrough

provision. 37  TECOM now has pending a possible $30,944 access

charge reduction.  (Docket 94.7.25.)

                    
     37Application of U S West Communications for Approval of
Tariffs Reducing Revenues, Docket 94.1.6, Order No. 5774b
(October 31, 1994).  Sprint and MCI were also parties.  They did
not sign the stipulation, but filed a statement of non-objection.
 The Commission has now approved tariffs for AT&T, MCI, Sprint
and Allnet reducing their MARs.  TRI has filed a reduction.  The
impact of flowthrough on AT&T's prices is now proprietary. 
However, AT&T received a proportionate share of the overall
reduction, and is flowing through the reduction to residential
and business MARs.  Particularly for residential MTS, this will
produce a significant aggregate price reduction.
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Going forward, mandatory flowthrough will be particularly

effective in constraining and reducing the price of daytime MTS.

 Again, this is because AT&T is already priced at its maximum

allowable rate.

Most observers expect access charges to continue to be

driven down.  As a result, the amount at stake for ordinary

Montana telephone customers - now and in the future - is

enormous.
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III. AN ALTERNATIVE APPROACH WOULD BOTH PROTECT CORE CUSTOMERS

AND FOSTER COMPETITION.

Many states also rushed to deregulate [long distance],
declaring as "competitive" many markets that still had
only one major firm.  The degree of care in such state-
level deregulations was often very low.

Dr. William Shepherd 38

The majority has wrongly rationalized its decision as an

"experiment."   This allows the Commission to pretend that if the

experiment "fails," mandatory flowthrough may be restored. 

First, for obvious political reasons restoration is highly

unlikely ever to occur.  Second, far from being an experiment

this is actually the apotheosis of an agenda to deregulate basic

intrastate long distance.  Third, an "experiment" should have

standards by which it will be evaluated; it should have a goal. 

I have heard no Commissioner state a measurable goal for this

action.  The Order certainly did not state one.  Fourth and most

importantly, the Commission is playing with someone else's money.

 It is conducting its experiment using the ratepayers' money. 

With nothing to gain and much to lose, that is wrong.  The

Commission's action is simply the latest example of the "rush to

deregulate" for the industry's benefit, not the customers'.

On several occasions I have suggested principles I consider

helpful in guiding telecommunications regulation, particularly of

mixed competitive and non-competitive markets. These are:

1. Universal Service.  Maintain universal and adequate
service, including appropriate levels of investment and

                    
     38"Reviving Anti-Trust Regulation," The Electricity Journal
(June 1994) p.18.  The Order (par. 39) cites the sorry
performance in other states as justification for its actions.  As
noted, inflated earnings and high market concentration in other
states demonstrate that intrastate long distance is not yet
effectively competitive.
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modernization, and avoidance of inappropriate levels of
disinvestment.  The definition of universal service is
evolving.  (Measuring actual performance against
service standards continues to be important.)

2. Preserve network benefits.   Maximize the gains inherent
in the telecommunications network (e.g. efficiency and
productivity).

3. Constrain abuses.  Constrain exploitative actions

including pricing and cross-subsidies from monopoly to

competitive activities, recognizing the coexistence of

monopoly and competitive markets, and the dynamic

nature of telecommunications. 39

As established in my previous Dissent, asymmetrical

regulation is clearly more consistent with these principles. 40 

However, even with allegedly "equal" regulation, there are three

constructive things which could come out of this docket,

consistent with the above principles.

1. Retain mandatory flowthrough of carrier access charge

reductions. This is the one available step best-designed to

"constrain abuses" and avoid cross-subsidy of more competitive

services by non-competitive MTS customers.  It is consistent with

the other two principles because keeping prices more closely

aligned with costs supports network efficiency, and new

investment is made primarily to meet demand for the more-

                    
     39Rowe, Telephone Restructuring and Property Transfer (June
1994), p. 28.

     40The Commission has retained a consulting economist, Joe
Gillan, to advise on its overall approach to telecommunications,
particularly U S West.  He has advised the Commission that equal
regulation is incompatible with industry trends, and that it
should be "quarantined" to interexchange carriers.  (Memo,
October 10, 1994.)
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competitive high-volume services.  A number of suggestions were

made in the docket to revise flowthrough, such as "resetting" the

MARs or flowing through reductions directly to prices.  These

deserved more consideration.

2. Phased deregulation.   

In this docket the Montana Consumer Counsel proposed a model

under which regulation of all interexchange carriers would be

reduced in specific ways as AT&T's market share fell below

certain levels. 41  This approach has the advantage of encouraging

competition by specifying the measurements and telling firms how

they would be regulated at each level.  It has the disadvantage

of locking the Commission into a specific method.  Attempting to

improve the quality of price information provided small customers

                    

     41Phased deregulation was first proposed as an alternative
form of regulation by MCC witness Greer in Docket 90.12.86, where
regulation would have focused on the dominant incumbent firm. 
MCC's present approach, necessitated by the Commission's equal
regulation decision, is "Greer lite."  The original Greer
approach had the advantage of imposing even less regulation on
non-dominant "price taking" firms, and of focusing scarce
Commission resources where they will do the most good, on the
dominant firm.  See note 2 to my original Dissent.
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would strengthen this approach.  In any event, MCC's proposal

also deserved more consideration.

3. Simplify filing requirements. 

The Commission could further consider proposals such as

those made by Sprint, to simplify various filing requirements, as

by combining the terms and conditions sections of the MARS and

price filings.  The Commission is pursuing some of these

issues. 42

                    
     42E.g., Order, par. 42-45.
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CONCLUSION.

I dissent from the Commission's misguided decision in this

case.  It is contrary to the Commission's legal obligation to

ensure rates which are just and reasonable. It betrays the

Commission's duty to protect the interests of core customers for

regulated services.  The decision willfully ignores both the data

in the record and sound economic analysis of that data.  It is a

gift from the regulators to the regulated, and especially to one

company.  Taken together with the Commission's decision in the

first "other common carriers" case to adopt "equal regulation"

the Commission's action is as wrongheaded and harmful as any the

Commission has taken in the many years I have observed it.

RESPECTFULLY SUBMITTED this 21st day of December, 1994.

__________________________
BOB ROWE



CONCURRING OPINION OF COMMISSIONER OBERG

DOCKET No. 94.2.8
FINAL ORDER No. 5778d

ALEX MANDL IS CRAFTING AGGRESSIVE STRATEGY FOR FUTURE
OF AT&T

New York-....While colleagues viewed decreases of AT & T's
onetime 100% share of the long distance market  as inevitable,
Mr. Mandl has insisted on winning back customers....Mr. Mandl
first outlined his strategy  early last year in a Wall Street
pitch as CFO and it became the corporate battle plan.  They
remember his first orders: "The erosion has to stop.  Start
taking back market share."

"For this company and the long distance industry, it was a
very dramatic moment." says Mr. Naacchino.

This week, Mr. Mandl briefed Wall Street analysts on the
results so far.  For the first time since the antitrust breakup,
AT & T is taking back market share from MCI and other rivals.

-Wall Street Journal(Dec 16, 1994.A 1)

Perhaps a cloistered nun or a reclusive hermit exists
somewhere who is unaware of competition in the long distance toll
market, but I doubt it.  The vast majority of consumers who watch
TV, read magazines or receive mail are bombarded with advertising
touting opportunities to switch carriers, receive discounts and
even get paid to change companies.   The fact there is
competition is unquestionable.  The challenge facing the Montana
Public Service Commission in this docket was to determine the
level of regulation appropriate for this industry.  Competition,
in and of itself,  is the antithesis of regulation.  Regulation
serves to protect the public from monopoly pricing and service
offerings.

Montanans are justifiably wary of deregulation.  The
Commission's response to the breakup of the Bell system and its
monopoly on the long distance market has been measured and
incremental in nature. Our approach  has been a cautious one with
a gradually loosening of regulatory oversight and control.



In this order the Commission moves one step further towards
deregulation.  Given the record of this docket and the
Commission's experience in this matter it is an appropriate one
with which I heartily concur.  My experience as a Commissioner
predates the divestiture and I have participated in all of the
transitory steps that have led to the point where the Commission
now feels comfortable to allow this minimalist approach to
regulation. 

However, it is important to realize that this order by no means
deregulates the toll carriers.  The approach outlined is a more
rigid approach to regulation than in many of our neighboring
states ( Washington, Oregon, Colorado, Idaho, and Nebraska and
many others) where the filing of price lists is the only
regulatory requirement imposed upon the toll carriers. Unlike our
neighbors, the Commission has retained jurisdiction over the
companies and has preserved its right to revoke on its own motion
or upon petition if there is any evidence that the plan is not
working. In addition, this order preserves tariffs that must be
complied with rather than price lists and limits promotional
offerings that may be anti-competitive.

A substantial portions of a toll carriers costs are the charges
they pay to the local telephone company for access to the end
user.  These expenses represent 55 to 65% of the toll carriers
expenses and the customers bills.  In the just ended three year
program, the Commission mandated that any reductions be flowed
through to customers.  It was an appropriated safeguard given the
state of competion at the time.

In reality, this flow through represented more fiction than fact.
Maximum Allowable Rates (MARS) reflect actual rates for only two
carriers, AT & T and TRI.  The remaining carriers file MARS price
guides well above actual rates so any flow through rates in their
customer's bills was due to competitive pressures from AT & T
rather than any mandated reduction in their MARS.

The minority viewpoint in this case is that in the absence of
mandated flow through  such reductions would not have occurred
and will not occur in the future.  I believe that premise is
wrong. 

While AT & T holds a dominant market position  and may be a price
leader it is also clear that the competitive pressures from other
toll carriers has served to restrain prices.  I believe that will
continue as all carriers aggressively pursue that 16% of the
market who make most of the telephone calls.  If such is not the
case, the Commission has retained the right to review and change
the regulatory scheme to one more appropriate.



I am somewhat amused at allegations that regulation is needed to
protect the public interest in the toll market.  I think there is
ample evidence to indicate that prices have decreased and service
options expanded  with lessened regulation.

AT& T's MARS were established based on 1986 rates.  Since that
time AT & T has deployed $ 55 million dollars in fiber deployment
in Montana and under traditional rate based rate of return
regulation would be able to raise rates substantially to cover
that increased rate base investment.  It has not been regulation,
but competitive pressures which have prevented AT & T from
contemplating such action.

The removal of MARS will undoubtably result in some rate
increases.  Such is the nature of the beast in a competive
environment.  As new markets are sought after by competitors 
rates will be adjusted.  It is clear to me  thought that if AT &
T prices any offering too high there is a competitor ready and
able to go after that niche.  One of my biggest fears has been
that AT & T may be willing to lose market share feeling that the
loss of customers will be offset by revenues from remaining
customer base.  Hence, I am heartened by the aggressive
competitive strategy reflected in the Wall Street Journal excerpt
quoted above.

The policy of the state of Montana as established by the
Legislature is to promote competition.  This order  does that and
also serves to protect the public interest by  retaining an
appropriate level of oversight.  The MTA precludes predatory
pricing  so a carrier like AT& T is not able to unfairly drive a
competitor out of business by pricing below cost.  The Commission
expands on that intent by insisting promotional offerings be made
only through tariffs to prevent hidden deals and pricing.

This order takes Montana another step in setting the stage to
make Montana a more attractive place for toll competitors to do
business which will increase opportunities for Montanan's to
choose the service and price most attractive to them.  A robust
toll market is an integral element of any strategy to make sure
Montana is not bypassed by the Information Highway.

I believe the majority opinion in this case is correct and will
serve Montana well.  It allows the Commission to preserve its
limited resources in other area where monopolies do exist and
there is a pressing public need for vigilant regulation and
oversight.  Such is clearly not the case in the toll markets.



_________________________________
DANNY OBERG


